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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D—578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported 
and the court cases published herein will be found at end of each 
monthly issue, and the cumulative yearly Index-Digest and 
Subject-Index, lists of decisions reported, statutes, orders, etc., 
construed, and statistical and other tables will be found at the 
end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2716) 


In re BARRON COOPERATIVE CREAMERY, SANNA DAIRIES, INC., WIS- 
CONSIN COOPERATIVE DAIRIES, INC., AND ST. CROIX VALLEY Co- 
OPERATIVE DAIRIES. AMA Doc. Nos. 41-29, 41-30, 41-31, and 
41-32. Decided March 29, 1951. 


Validity of Amendments to Order No. 41 as to Location Price 
Adjustments to Producers—Denial of Relief Requested by 
Petitioners—Dismissal of Petition 

Where petitioners complained that at least 57¢ per hundredweight should 
be used as the manufacturing cost of milk in amended section 941.5 of 
Order No. 41 relating to the pricing of Class IV milk instead of 37.5¢ 
which petitioners claim is provided therein, and that the location 
adjustments to producers in amended section 941.8(b) discriminates 
in favor of the producers located closer to the marketing area and 
drive the more distant milk out of the Chicago market, and that 
petitioners are affected by the location price adjustments as they are 
located in the “far out” parts of the milkshed, the Judicial Officer held, 
that the amended sections are valid, that the petitioners’ complaints 
are without merit and, therefore, the relief requested by the petitioners 
should be denied and the petitions dismissed.* 


Order No. 41—Lack of Handler’s Justiciable Interest in Location 
Price Adjustments to Producers—Distribution out of Equalization 


Pool—Section 941.8(b) of Order No. 41 


Handlers have no justiciable interest in price differentials to producers 
based upon producers’ locations such as those prescribed by section 
941.8(b) because these do not affect the net cost of milk to handlers 
but are adjustments affecting only the distribution among producers 
out of the equalization pool.* 


Dismissal of Petitions as to Portion Complaining of Location Price 
Adjustments to Producers—Section 941.8(b) of Order No. 41 


Since only handlers can be petitioning parties under 8c (15) (A) of the 
act and since handlers have no justiciable interest in price differentials 
to producers such as those involved in this case and the three coopera- 
tive associations of producers are not eligible as producers to prosecute 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions. Ed. 
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an 8c (15) (A) proceeding which is limited to complaints of handlers 
as to orders, provisions thereof or obligations imposed thereunder, the 
petitions should be dismissed as to the portions complaining of section 
941.8(b) of Order No. 41.* 


Adequacy of Hearing Notice under Administrative Procedure Act 
Concerning Amendments to Order No. 41 


The record discloses that the entire subject of producer location price 
adjustments was within the reasonable scope of the hearing notice and 
that the adoption of the amendment does not violate section 4(a) of 
the Administrative Procedure Act.* 


Validity of Section 941.5—Class IV Price— 
Amendment Supported by Substantial Evidence 


Petitioners’ complaints of lack of evidence, arbitrariness, etc. of 941.5 on 
Class IV price, are untenable as the evidence and the reasoning given 
in the final decision of the Secretary, in Finding of Fact 5, withstands 
petitioners’ attacks, and it is concluded that the amendment is not 
invalid for lack of supporting substantial evidence.* 


Wallrich Law Office, Shawano, Wisconsin, for petitioners. Mr. Julius C. 
Krause and Miss Marion E. Poole for Production and Marketing Ad- 
ministration. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as amended, and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S.C. 601 et seq.). The petitioners complain of two amend- 
ments to Order No. 41, as amended, issued under the act which 
regulates the handling of milk in the marketing area of Chicago, 
Illinois. The amendments protested became effective on September 
1, 1947, following the usual procedure of notice, hearing, tentative 
decision by the Assistant Administrator, Production and Market- 
ing Administration, exceptions, and final decision by the Secretary 
of Agriculture. The four petitions involved here are substantially 
identical and the grievances voiced were also raised in the promul- 
gation proceeding and were overruled. Briefly, the protests are 
directed at amended sections 941.5 and 941.8(b) of the order. 
Section 941.5 relates to the pricing of Class IV milk under the 
order and section 941.8(b) concerns location price adjustments 
to producers. The petitioners contend that at least 57 cents per 
hundredweight should be used as the manufacturing cost of Class 
IV milk in section 941.5 instead of the 3714 cents which they claim 
is provided therein. They also contend that the location adjust- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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ments to producers in section 941.8(b) discriminate in favor of 
the producers located closer to the marketing area and drive the 
more distant milk out of the Chicago market. Petitioners are lo- 
cated in the “far out” part of the milkshed, mainly Zone 21. 

The petitioners say that the issuance of section 941.8(b) is not 
in accordance with law because (1) the hearing notice proposed 
a decrease in location adjustments to producers instead of an 
increase as provided by this section and, therefore, there was lack 
of adequate notice, (2) the hearing evidence does not support the 
action taken, and (3) the section unlawfully limits, restrains and 
prohibits the orderly marketing of milk and its products by the 
petitioners and others, penalizes distant handlers and their pro- 
ducers, and is arbitrary, discriminatory and in violation of section 
8c(5) (G) of the act. 

As to section 941.5, the petitioners argue that the hearing evi- 
dence does not support the manufacturing cost and operating 
margin provided but sustains a higher figure of 57 cents per 
hundredweight. 

After the filing of answers to the petitions by the Assistant Ad- 
ministrator, Production and Marketing Administration, a pre- 
hearing conference was held before Glen J. Gifford, Office of 
Hearing Examiners, United States Department of Agriculture. 
As a result of the prehearing conference at which the presiding 
officer ruled that the evidence in this proceeding was restricted 
to evidence adduced at the promulgation hearing, a stipulation 
was entered into consolidating the cases of the three cooperative 
petitioners and specifying the parts of the record of the promul- 
gation of the protested amendments to constitute the record in 
this proceeding. Although the stipulation did not cover petitioner 
Sanna Dairies, Inc., the four petitions have been consolidated for 
hearing and decision since the brief filed on behalf of the peti- 
tioners applied to Sanna as well as the other three petitioners. 
The presiding officer issued his report on October 19, 1950, con- 
taining proposed findings of fact, conclusions and order recom- 
mending that the relief requested by the petitions be denied and 
the petitions dismissed. A copy of the report was served upon 
counsel for the four petitioners but no exceptions have been re- 
ceived. 

FINDINGS OF FACT 

1. Petitioners Barron Cooperative Creamery, Wisconsin Coop- 
erative Dairies, Inc., and St. Croix Valley Cooperative Dairies are 
cooperative associations of producers organized under the laws 
of the State of Wisconsin. Petitioner Sanna Dairies, Inc., is a pro- 
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prietary Wisconsin corporation with its principal place of business 
in Madison, Wisconsin. These petitioners operate plants in Wis- 
consin and are handlers as defined in Order No. 41, as amended, 
regulating the handling of milk in the Chicago marketing area. 
All the petitioners operate plants in Wisconsin located in the so- 
called “far out” zones, mainly Zone 21. 


2. On February 27, 1947, there appeared in the Federal Register 
(12 F.R. 1394) a notice of hearing upon proposed amendments to 
Order No. 41, as amended. Among the proposals in the notice 
pertinent here were two sponsored by a group of cooperatives 
' including the three cooperative petitioners.’ The first of these is a 
proposed amendment of section 941.5(a) (3) which would reduce 
the handler’s cost of Class IV milk and the second is a proposed 
amendment of section 941.8(b) which would reduce the amounts 
of location adjustment to producers to !4 cent per hundredweight 
for each 15 miles, or fraction thereof, of distance in excess of 130 
miles from City Hall, Chicago, and which would also provide for 
a reduction to 1 cent from 114 cents per hundredweight for each 
15 miles for distances 70 to 130 miles and a reduction to 14, cent 
from 14 cent for each 15 miles beyond 130 miles when the accumu- 
lated deductions from producer payments exceeded location ad- 
justment credits to handlers by more than $50,000. The hearing 
notice also contained a proposal by the Associated Milk Dealers, 
Inc., to increase the location adjustment credits to handlers from 
the 114 cents per hundredweight for each 15 miles in excess of 
70 miles from City Hall to 214 cents and to change the credit for 
Class II milk to */, of a cent per hundredweight of milk equivalent. 


3. Pursuant to the notice a hearing was held in Chicago from 
March 5, 1947, to March 12, 1947. Following the hearing, the 
Assistant Administrator, Production and Marketing Administra- 
tion, issued a report containing a tentative decision and order 
(12 F.R. 4722) which embodies the amendments protested here. 
Exceptions were filed including exceptions by the petitioners di- 
rected at the amendments complained of here and raising substan- 
tially the same issues as those raised in this proceeding. A final 
decision by the Secretary of Agriculture was published in the 
Federal Register on August 21, 1947 (12 F.R. 5617), and the 
order promulgating the amendments was published in the Federal 
Register on August 30, 1947 (12 F.R. 5834), to be effective on 


September 1, 1947. 


1 The pertinent provisions of the order as they existed at the time of the hearing, the proposed 
changes and the amendments adopted are contained in Appendix A which is attached hereto and 





made a part hereof. 
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ess 
‘is- f 4. On the subject of the location adjustments to producers pro- 
ed, vided by section 941.8 (b), the final decision of the Secretary states 
ea. r (the footnotes containing record references have been added) : 
so- “(15) The location adjustments applicable to the producers’ 

t uniform price should be revised. 
ber I “The order provides for the announcement of the uniform price 
to per hundredweight of milk received from producers at plants 
ice : located not more than 70 miles (Zone 1) from Chicago.? Beyond 
res this distance the uniform price is subject to location adjust- 
sa | ments. These deductions are 2 cents per hundredweight of milk 
ice for each subsequent 15 mile zone up to 175 miles and 14 cent 
oe for each 15 mile zone thereafter. Since the order was first 
its lt made effective in September 1939, no changes have been made 
‘ht | in these rates. The only interim change with any bearing on 
30 location allowances was the adoption, by amendment, of road 
or and rail miles instead of air miles in determining the zone loca- 
ch tion of plants. Under the present structure, the location adjust- 
nt ment rate to producers parallels, up to a distance of 175 miles 
u- | from the market, the transportation rate allowed handlers for 
\d- shipping fluid milk; thereafter the rate of adjustment approxi- 
ng | mates that allowed for transporting fluid cream.‘ 
rs, “It was contended on behalf of certain organizations that the 
ym present location adjustment rates discriminate against the far- 
of out producer and favor the close-in producer.’ In support it 
‘or was shown, for example, that in 1944 location adjustments to 
nt. handlers for milk received beyond the 70 mile zone totaled 

about $350,000, whereas location adjustments for producers in 
en the same zones totaled about $650,000. The difference of about 
he $300,000 was described as a ‘tribute’ paid by distant producers 
oi to close-in producers. It was proposed on these facts that the 
ler producer location adjustments should be equivalent to the pres- 
oe ent rate of adjustment to handlers for fluid milk shipments, 
di- of 114 cents per hundredweight, for each 15 mile zone beyond 
all the 70 mile zone up to a distance of 130 miles from the market- 
al ing area and beyond that at a cream rate of 14, cent per hun- 
he dredweight per zone. It was proposed further that the 114 cent 
he rate should drop to 1 cent whenever the accumulated excess of 
val total handler adjustments over total producer adjustments ex- 
on ceed $50,000 and should be restored again to the 11% cent rate 

2 Section 941.7(b) 
3 Section 941.8(b) as effective prior to September 1, 1947 

sed *Compare Section 941.8(b) with Section 941.5(c), both as effective prior to September 
and 1, 1947. 


5 Proposal No, 24; H.R. 1215-1275; and Exhibit 61-71. 
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when such excess drops below $25,000.° The effect of these 
proposed rates on producers’ uniform prices per hundredweight 
at the extreme outside and extreme inside zones would be (i) an 
increase in the 21st zone (355-370 miles from Chicago) by 
10 to 12 cents in relation to the uniform price for the 70-mile 
zone, and (ii) a decrease in the uniform price in the 70-mile 
zone of approximately 2 to 3 cents, with proportionate effects on 
the intermediate zones. 


“The basing point for class and uniform prices is the 70-mile 
zone. Handler location adjustment credits are made primarily 
in recognition of differences among handlers as to sources of 
supply of milk and cream and should provide, within reasonable 
limits, uniformity in prices at the basing point. The application 
of such credits depends entirely upon the disposition of milk 
received. Much milk received in zones beyond Zone 1 does not 
become eligible for such credits. However, producer location 
adjustments are applicable to all milk received in all zones be- 
yond Zone 1. 


“A comparison of dollar differences between the total of such 
handler credits and total of producer adjustments, therefore, 
has little significance in dealing with the problem of fixing ap- 
propriate rates of location adjustments to producers. The prin- 
ciple employed by the proponents of the changed rates to pro- 
ducers when carried to its logical conclusion, means that when 
no location adjustment credits are allowed to handlers, there 
shall be no location adjustments made to the uniform price paid 
to producers.’ In other words, producers located beyond the 
70-mile zone would receive the highest uniform prices, relative 
to the prices received by producers in the 70-mile zone, when 
the former group ships no fluid milk or fluid cream to the mar- 
keting area. Conversely, as shipments of fluid milk or fluid 
cream made from distant points increase, with accompanying 
increases in the dollar value of handler location adjustment 
credits, the uniform prices recieved by distant producers would 
become relatively lower than the prices received by close-in 
producers. Such a result would certainly be inequitable. 

“Moreover, producer location adjustments affect the uniform 
price in each zone. The claim of discrimination against far-out 
producers deserves analysis in this respect also. Zone 21 is the 
most distant zone from the market in which approved plants 
are located at present. A comparison of the uniform prices 


* Proposal No. 24 and H.R. 1215-1275. 
7H.R. 1248-1250, 1265-1266. 
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with class prices in Zone 21, 1940-46, inclusive, discloses that if 
Zone 21 had sold all of its milk for Class I use in Chicago or 
elsewhere during each month of that period such milk would 
have drawn money from the pool during 31 out of 84 months 
because the Class I price in the 21st zone was lower than the 
uniform price.* It may be noted in addition that Class II milk, 
which is the principal type of milk furnished to the market by 
most far-out plants, was priced below the uniform price in Zone 
21 during 49 months out of 84.° During the year 1946, Class II 
milk in such zone was priced under the uniform price during 
every month, and the Class I price in that zone was lower than 
the uniform price during the 7 months of the year.’ Actually, 
most of the Class I milk for the market came from close-in 
zones causing these zones to pay into the pool and thereby 
enabling Zone 21 and other far-out zones to draw even more out 
of the pool than would result under the above illustrations." 
Under the proposed rate structure described above, the relation- 
ship between Class I and Class II prices and the uniform prices 
in the outer zones would be further aggravated. 
“The assertion of discrimination made does not withstand the 
above considerations. 
“It was proposed by one producer organization that the rate of 
location adjustment to producers should be closely related to the 
cost to the individual producer of moving his milk to the mar- 
keting area independently of other producers and that this cost 
should be uniform amount for each zone.'* This proposal was 
restated to the effect that producer location adjustments should 
have the same rate that applies to fluid milk shipped by hand- 
lers.'* It was contended also that the proposal for lower location 
adjustments to producers might result in a uniform price to 
producers in a distant zone which is higher than the Class I 
price for that zone.'‘ In reply to this statement, the proponents 
of the lower rates of location adjustments to producers argued 
that ‘there is no way under Order 41, if the proposed amend- 
ment (for a lower rate) were adopted, by which producers in 
distant zones could secure higher than Class I prices.’ However, 
~ 8 Glass I and blend prices in Table 14 in Section 2 of Exhibit 3, as modified by handler and 
producer location differentials effective 1940-1946, under Order No. 41; also see H.R. 1246-7, 
1252-4, 1279-1280. 
* Class II and blend prices in Table 14, Section 2 of Exhibit 8, as modified by handler and 
producer location differentials effective 1940-1946 under Order No. 41. 


1” See footnotes 8 and 9 for source material. 
"Tables 18 and 19 in Section 2 of Exhibit 3. 
12 H.R. 1279-1281, 1287, 1290-1292. 


H.R. 1287. 
' H.R, 1279-1280, 
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the latter statement may not be sustained since it has been 
shown above that even under the rate structure in the present 
order the Class I price in the 21st zone at times actually has 
been below the uniform price for such zone and that a lower 
rate of location adjustment to producers in such zone and other 
far-out zones would aggravate this situation. 


“Because of the relationships of prices indicated above, it is 
desirable to revise rates of location adjustment to producers in 
a manner which will establish improved price relationships 
throughout the milkshed. Milk for use as both Class I milk and 
Class II milk must conform to the same health standards and 
must be produced on farms meeting the same minimum health 
standards.” Because of transportation costs, efficient marketing 
is promoted by securing milk for fluid use as near to the market 
as possible. The present rate structure provides a strong incen- 
tive for uneconomic development of the supply area. Although it 
is recognized that from the practical standpoint the entire 
requirements of milk for fluid use cannot be produced in the 
most compact and close-in areas, advantages from location 
which naturally accrue to nearby producers should not be re- 
moved to the extent that an uneconomic development of the 
supply area for fluid milk results. 


“Because the availability of approved milk in fluid form is a 
major element in determining its utility in relation to the needs 
of the marketing areas, the cost of transporting such milk in 
fluid form from the particular zone must be given substantial 
weight in arriving at a proper zone price relative to prices of 
milk of other producers closer to or farther away from the mar- 
keting area. It is recognized that it is not necessary for pro- 
ducers to move milk individually to the market and that trans- 
portation economies are effected by the assembly and movement 
of milk by truck or rail either at the instance of the handler or of 
producers acting jointly. Under present conditions the rates of 
location adjustments to producers should be established on the 
basis of the cost of moving milk in fluid form to the market. 


“This would result in a rate structure of 2 cents per hundred- 
weight per zone for zones 2-14, and an additional 1 cent for 
each zone thereafter. It is estimated that this proposed rate 
structure would affect the average annual uniform prices to 
producers as follows: (i) in the first 8 zones such prices would 
be increased approximately 1 cent per hundredweight compared 
with the present rate structure, (ii) in the 9th zone a net in- 


6 H.R. 1226. 
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crease in such prices of 14 cent per hundredweight, (iii) net 
decreases of 2, 314, 5, 614, and 8 cents per hundredweight for 
zones 10, 11, 12, 13, and 14, respectively, and (iv) from the 15th 
zone to the 21st zone net decreases from 81% to 1114 cents per 
hundredweight. 

“Exceptions filed to the economic considerations presented 
appear to be based upon theories and argument which are at 
variance with the need for the establishment of more equitable 
price relationships to producers based upon the cost of moving 
milk to the marketing area from the relative locations of their 
farms and for this reason cannot be accepted on the basis of the 
existing facts. 

“One exception carried with it the suggestion that a ‘floor’ be 
placed under the maximum uniform price to producers in the 
far-off zones. It does not appear that this proposal would pro- 
vide as equitable a method of establishing prices in such zones 
in relation to those effective for the nearer zones as for the 
plan contained in the amendment included in this decision. 
“Exceptions also argued that the proposed action is unlawful 
under section 8c(5)(G) of the act. There is nothing in this 
amendment which purports to prohibit or to in any manner 
limit in the case of the products of milk, the marketing in the 
Chicago area of any milk or product thereof produced in any 
production area in the United States. As stated previously the 
amendment merely revises location adjustments to producers 
so as to provide more equitable price relationships among pro- 
ducers throughout the milkshed.” 


5. On the subject of the Class IV price in section 941.5, the final 


decision of the Secretary states (the footnotes containing record 
references have been added) : 


“(ii) The butter-nonfat dry milk solids formula price (herein- 
after referred to as the Class IV milk price) should be revised. 
“The proposal to revise the Class IV milk price formula would 
reduce the price by about 15-16 cents per hundredweight of 
milk.'® The revision would be accomplished by reducing in the 
formula the market price of 92-score butter by 1 cent and the 
net average price of nonfat dry milk solids by 114 cents per 
pound.'? The argument for a reduction in the Class IV price is 
based upon two points: (1) that the price of surplus milk under 


16 Proposal No. 12 in notice of hearing. 


17 Compare proposal No. 12 in notice of hearing with §941.5(a) (3) of Order No. 41 as 


effective prior to September 1, 1947. 
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an order ‘should be at a level which would permit the handler 
to recover his normal costs of operations but upon which he 
shall not be given an undue margin of profit’; and (2) that the 
present formula price is too high to enable handlers to recover 
their costs on Class IV milk. 


“Costs of manufacturing whole milk into butter and nonfat dry 
milk solids, as testified to at the hearing, ranged from 43 cents 
to 70 cents per hundredweight of milk.’* The proponents of the 
lower Class IV price claimed average costs of 57.7 cents per 
hundredweight of milk, based on a survey of 4 plants, two of 
which were said to operate at 50-51 cents and the other two at 
60.4 and 69.5 cents.'® Manufacturing costs assigned to butter 
and nonfat dry milk solids appear to vary widely, depending on 
individual plant efficiency and on cost accounting practices.” 
Although not referred to at the hearing, cheese, as well as 
butter and nonfat dry milk solids, is included in the definition 
of Class IV milk.*! , 


“It was contended, in substance, that under the present Class IV 
milk pricing formula handlers receive a ‘manufacturing’ allow- 
ance of 37.5 cents per hundredweight of milk, this being com- 
puted on the basis of a yield factor of 7.5 pounds of nonfat dry 
milk solids multiplied by the five cent factor in the formula. 
Actually handlers of Class IV milk realize a working margin of 
something more than that amount. Under the existing formula 
no positive value is given to skim milk until the price of nonfat 
dry milk solids reached a full 14 cent over 5 cents per pound. 
The handler is thus allowed up to 5.49 cents rather than 5 cents 
per pound of powder. This amounts to as much as an additional 
3.5 cents per hundredweight of milk. The record shows that 
actual butter ‘overrun’ appoximates 21-22 percent rather than 
the 20 percent factor used in the butter part of the Class IV 
formula.”? This would amount to another 2 to 4 cents margin to 
the handler on the basis of the current butter market. The record 
also shows that the actual yield of nonfat dry milk solids are in 
excess of the 7.5 pound factor referred to above by at least 14 
pound per hundredweight of whole milk.** Under prevailing 





18 H.R. 598-625, 625-631, 631-688, 688-696, 696-729, 744-763; Exhibits 34-41, and Exhibit 3, 
Sec. 2, Tables 32 and 33. 

1 Exhibit 34 and H.R. 607-616. 

2” Exhibit 34 and H.R. 633-644, 659-661, 669-674; Exhibit 38 and H.R. 696-708; Exhibits 40-41 
and H.R. 713. 

21 §941.4(b) (4). 

22 Exhibits 25, 26, 27 and H.R. 425-449, 674-678. 

%3 Exhibits 23.24 and H.R. 425-449; Exhibit 3, Sec 2, Tubles 32-38; H.R.678-682 and 687; 


H.R, 122-723. 





41 


87; 





No. 2716 BARRON COOP. CREAMERY, SANNA DAIRIES, INC., 815 
Cite as 10 A.D. 305 WIS. COOP. DAIRIES, INC. & 


ST. CROIX VALLEY COOP. DAIRIES 


market conditions this provides an additional margin to the 
handler of not less than 4.5 cents per hundredweight of milk. 
When these factors are taken into account the actual operating 
margin on Class IV milk used for butter and powder appears to 
be approximately 48 cents per hundredweight of milk rather 
than 37.5 cents. 

“It was claimed further that the present formula fails to rec- 
ognize the cost of transporting butter between a country plant 
and the Chicago market. However, it was shown that butter 
manufactured from Class IV milk under the Chicago order is 
premium butter both as to price and quality.** 

“In establishing a proper price for Class IV milk the handler’s 
costs and the element of profit to the handler may not be con- 
sidered as controlling to the exclusion of other important consid- 
erations. The pricing of Class IV milk, as well as of the other 
classes, must take into account seasonal variations in production 
and the need for adequate supplies of milk and cream in fluid 
form for the market at various times of the year. The pricing 
of Class IV milk should not encourage the use of milk for manu- 
facturing purposes during periods when it can and should be 
used for purposes which better serve the interests of the pro- 
ducer and of the consumer in the Chicago marketing area. In 
this connection the supply problems presented by proponents of 
the ‘pool plant’ proposal (Issue 13) would be accentuated and 
rendered more serious if handlers received an even greater price 
incentive to use milk for Class IV purposes during periods when 
the milk is needed to meet fluid milk and cream requirements.” 
However, the pricing of Class IV milk should permit the use of 
milk for manufacturing uses during those months of the year 
(March, April, May and June)** when the disposition of surplus 
milk in this market can be expected to present problems for 
individual plants and when a serious marketing situation may 
occur unless the surplus milk is effectively disposed of in an 
orderly manner. To price Class IV milk without due regard to 
these factors would be contrary to the basic principle that milk 
prices under a marketing order should be so adjusted as to 
‘insure a sufficient quantity of pure and wholesome milk and be 
in the public interest.’ 

“Taking all of the above considerations into account, it is con- 
cluded that the Class IV prices should not be modified except for 


~~ WALR, 488, 651-656, 


2% Proposal No, 21 in hearing notice; H.R. 1027-1090, 1097-1108, 1150-1174, and Exhibit 3, 


Sec. 2, Table 13. 


4% Exhibit 8, Sec. 2, Table 18; H.R. 657-669, 
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the months of March, April, May and June. As to those four 
months the Class IV price formula should be modified by in- 
creasing the present five-cent factor on nonfat dry milk solids 
to six cents. During those four months, when the volume of milk 
in Class IV uses normally may be expected to be greatest, the 
margin to handlers using milk to make butter and nonfat dry 
milk solids will thereby increase to about 55-56 cents per 
hundredweight of milk. Any further revision of the Class IV 
price formula would appear to require additional inquiry and 
supporting evidence.?’ 


“The fact that the Class IV price formula has been modified to 

recognize only two periods, or seasons, during the year for 

pricing purposes is not deemed to be inconsistent with the Class 

I and Class II price formulas which contain three periods, or 

seasons, during the year. Sufficient differences exist in the 

volume of milk among classes and in the purposes served by the 
different classes and by their prices to warrant the distinction 
thus made.” 
CONCLUSIONS 
Section 941.8(b). Location Price Adjustments to Producers 

Handlers have no justiciable interest in price differentials to 
producers based upon producers’ locations such as those prescribed 
by section 941.8(b) because these do not affect the net cost of milk 
to handlers but are adjustments affecting only the distribution 
among producers out of the equalization pool. Green Valley 
Creamery, Inc. v. United States et al., 108 F.(2d) 342 (C.C.A. 1st, 
1939). Since only handlers can be petitioning parties under 
8c(15)(A) of the act and since handlers have no justiciable 

_interest in price differentials to producers such as those involved, 

the petitions should be dismissed as to the portions complaining 
of section 941.8(b). The three cooperative associations of pro- 
ducers are not eligible as producers to prosecute an 8c(15) (A) 
petition since, as stated, the 8c(15)(A) proceeding is limited to 
complaints of handlers as to orders, provisions thereof or obliga- 
tions imposed thereunder. 

In any event, however, we are of the opinion that the provisions 
complained of were within the reasonable scope of the notice of the 
hearing and that the evidence described in Finding of Fact 4 jus- 
tifies the adoption of the amendment. As to the petitioners’ 
complaint that the hearing notice contemplated only reduction in 
producer differentials and the amendment increases the differen- 


In this connection also note that prices paid for Grade B milk for manufacturing purposes 
were shown to be higher than Class IV prices (Exhibit 41), and that there was conflicting 
evidence in the record as to costs of producing Class IV items. 
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tials, the proposal as to section 941.8(b) sponsored by three of the 
petitioners raised the issue as to how a common fund of all the 
producers was to be distributed among the producers. The witness 
who testified for the petitioners at the hearing said (H.R. 1218): 
“Under the Chicago order the location adjustments to producers 
have not been subject to any major adjustment and we think it 
desirable that this whole question be opened up at this time...” 
(Emphasis supplied.) At the hearing, evidence in opposition to the 
petitioners’ proposal was offered by the Pure Milk Association 
which sponsored an alternative that producer location differentials 
be the same as location adjustment credits for Class I to be allowed 
to handlers. This alternative proposal was not objected to by the 
petitioners as without the scope of the hearing notice. As a matter 
of fact, the petitioners’ proposal tied in producer location differen- 
tials with location adjustment credits to handlers which were the 
subject of a proposal for increase by the handlers. It is clear that 
the entire subject of producer location price adjustments was 
within the reasonable scope of the hearing notice and that the 
adoption of the amendment does not violate Section 4(a) of the 
Administrative Procedure Act (5 U.S.C. Chapter 19). 


“General notice of proposed rule making shall be published in 
the Federal Register (unless all persons subject thereto are 
named and either personally served or otherwise have actual 
notice thereof in accordance with law) and shall include... (3) 
either the terms or substance of the proposed rule or a descrip- 
tion of the subjects and issues involved.” 


Section 941.5. Class IV Price 

Concerning the petitioners’ complaints of lack of evidence, arbi- 
trariness, etc., of section 941.5 on Class IV pricing, we think that 
the evidence and reasoning given in the final decision of the Secre- 
tary, quoted above in Finding of Fact 5, withstand petitioners’ 
attacks. The amendment is not invalid for lack of supporting sub- 
stantial evidence. 

We conclude that the petitions should be dismissed. Of course, 
all objections, exceptions and grievances of the petitioners incon- 
sistent with this decision and order are overruled. 


ORDER 


In view of the foregoing, the relief requested by the petitions is 
denied and the petitions are dismissed. 
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APPENDIX A 


Pertinent provisions of Order No. 41, as amended, before amend- 
ments effective September 1, 1947 


§941.5(c) Location Adjustment Credit to Handlers. (1) The 
location adjustment credit with respect to that portion of milk 
received directly from producers at an approved plant (i) which 
is moved in the form of fluid milk or fluid skim milk from such 
approved plant to a plant engaged in the bottling of fluid milk, 
which is located less than 70 miles from the City Hall in Chicago, 
or (ii) which is classified as Class I milk but did not move in the 
manner decribed in (i) of this subparagraph or in (2) (i) of this 
paragraph, shall be 114 cents per hundredweight for each 15 miles 
or fraction thereof that such approved plant is located more than 
70 miles by rail or highway, whichever is shorter, from the City 
Hall in Chicago: Provided, That there shall be no location adjust- 
ment credit with respect to milk classified as Class I milk pursuant 
to §941.4(b) (1) (iii). 

(2) The location adjustment credit with respect to that portion 
of milk received directly from producers at an approved plant (i) 
which is moved in the form of fluid cream from such approved 
plant to a plant engaged in the bottling of fluid milk or fluid cream 
or in the manufacturing of ice cream or ice cream mix, which is 
located less than 70 miles from the City Hall in Chicago, or (ii) 
which is classified as Class II milk but did not move in the manner 
described in (1)(i) of this paragraph or in (i) of this subpara- 
graph shall be the rate per hundredweight specified in the follow- 
ing table: 


Cents per 
hundredweight 
of fluid cream 


Shorter distance by rail or highway from approved 
plant to the city hall in Chicago 





0 to 70 mi 0 
70.1 to 85 mi 5 
85.1 to 115 mi 10 
115.1 to 175 mi 15 
175.1 to 220 mi 20 
220.1 to 250 miles 25 
250.1 to 325 mi 30 
325.1 or 40 


§941.8(b) Location Adjustments to Producers. In making pay- 
ment to producers pursuant to (a)(2) of this section, handlers 
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shall deduct per hundredweight with respect to all milk purchased 
or received from producers, at a plant located more than 70 miles 
by rail or highway, whichever is the shorter, from the City Hall 
in Chicago, the amount specified as follows: 


CENTS PER 

HUNDREDWEIGHT 
Cf ee 2 
ee: Oe SU in i iirc icniiciiumeereeenaieee 4 
Wee Oa ii cin ccna 6 
Pe ic a aceies acteseineesi 8 
Py rn i I cece vcd ercsbacerdenene 10 
Tee ee Oi OU a nn ii news wicieee 12 
ee: er 0 I nn nc dieecrticoue anierel 14 


For each 15 miles or part thereof beyond 175 miles from the City 
Hall in Chicago, an additional one-half cent per hundredweight. 
§941.5(a)(3) . . . Multiply by 3.5 the average price per 
pound of 92-score butter at wholesale in the Chicago market, as 
reported by the United States Department of Agriculture for the 
delivery period during which such milk was received, add 20 per- 
cent thereof, and make the following adjustment: Add 334 cents 
per hundredweight for each full 14 cent that the price per pound 
of nonfat dry milk solids is above 5 cents or subtract 33/4, cents per 
hundredweight for each full 14 cent that the price per pound of 
nonfat dry milk solids is below 5 cents. ; 


Pertinent proposed amendments in hearing notice issued 

17. Amend §941.5(c) to read: 

(c) Location adjustment credit to handlers. (1) The location ad- 
justment credit with respect to that portion of milk received 
directly from producers at an approved plant or platform (i) 
which is moved in the form of fluid milk or fluid skim milk from 
such approved plant or platform to a plant engaged in the bottling 
of fluid milk, which is located less than 70 miles from the City Hall 
in Chicago, or (ii) which is classified as Class I milk but did not 
move in the manner described in (i) of this subparagraph or in 
(2) (i) of this subparagraph, shall be 214 cents per hundredweight 
for each 15 miles or fraction thereof that such approved plant is 
located more than 70 miles by rail or highway, whichever is 
shorter, from the City Hall in Chicago. 

(2) The location adjustment credit with respect to that portion 
of milk received directly from producers at an approved plant (i) 
which is moved in the form of fluid cream from such approved 
plant to a plant engaged in the bottling of fluid milk or cream or 
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in the manufacturing of ice cream or ice cream mix, which is 
located less than 70 miles from the City Hall in Chicago, or (ii) 
which is classified as Class II milk but did not move in the manner 
described in (1)(i) of this paragraph or in (i) of this subpara- 
graph shall be 34, cent per hundredweight of milk equivalent for 
each 15 miles or fraction thereof that such approved plant is 
located more than 70 miles by rail or highway, whichever is 
shorter, from the City Hall in Chicago. 


24. Amend §941.8(b) as follows: 

(b) Location adjustment to producers. In making payment to 
producers pursuant to (a) (2) of this section, handlers shall deduct 
per hundredweight with respect to all milk purchased or received 
from producers, at a plant located more than 70 miles by rail or 
highway (whichever is the shorter), from the City Hall in 
Chicago, Illinois, the amount specified as folows: 


CENTS PER 
HUNDREDWEIGHT 
Ci Set: DD Oe - OE NR oi cin cnc denen 11% 
ene: PUR es UN IN NN i aie acai ccssiadin ce ences 3 
UN I UI i caine ccc actin oheties ecinivn ied 41, 
Within 115.1 to 130 miles 


For each 15 miles, or part thereof, beyond 130 miles from the City 
Hall in Chicago, Illinois, an additional 14 cent per hundredweight: 


Provided, however, That in the event the accumulated deductions 

from producers as provided herein effective from the first day of 

the period for which this provision becomes applicable is in excess 

of the allowances provided for in §941.5(c) (by an amount in 

excess of $50,000) the market administrator shall give public 

notice that the location adjustment to producers shall, for succeed- 
ing reporting periods, be as follows: 

CENTS PER 

HUNDREDWEIGHT 

ee Ce  . -... wies cntnrakiastnenesniestdrasaenenies 1 

wy sure: “Botton OO Mines 2 eee 2 

ee ee Oe cence cibw ame mone acumen 3 

ay aie 1 10 oO Wes |... oe ee oe eee 4 


For each 15 miles or part thereof beyond 130 miles from the City 
Hall in Chicago, Illinois, an additional 14, cent per hundredweight: 
And provided further, That said rate shall continue in effect until 
the accumulated excess of deductions from producers over allow- 
ances to handlers has been reduced to $25,000 or less, in which 
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event schedule (b) (1) shall be applicable for the succeeding deliv- 
ery periods, until the proviso clause in (b)(1) of this section 
becomes applicable. 


12. Amend §941.5(a) (3) to read as follows: 

(3) Class IV milk. Multiply by 3.5 the average price per pound 
of 92-score butter at wholesale in the Chicago market, as reported 
by the United States Department of Agriculture for the delivery 
period during which such milk was received, less 1 cent and add 
20 percent: Provided, That such price shall be subject to the fol- 
lowing adjustments: (i) add 3%4 cents per hundredweight for 
each full one-half cent that the price of dry skim milk for human 
consumption is above 514 cents per pound or (ii) subtract 33, 
cents per hundredweght for each full one-half cent that the price 
of such dry skim milk is below 514 cents per pound. 


Pertinent amendments effective September 1, 1947 

§$941.5(c) Location Adjustment Credit to Handlers. (1) The 
location adjustment credit with respect to that portion of milk 
received directly from producers at an approved plant (i) which 
is moved in the form of fluid milk or fluid skim milk from such 
approved plant to a plant engaged in the bottling of fluid milk, 
which is located less than 70 miles from the City Hall in Chicago, 
or (ii) which is classified as Class I milk but did not move in the 
manner decribed in (i) of this subparagraph or in subparagraph 
(2) (i) of this paragraph, shall be 2 cents per hundredweight for 
each 15 miles or fraction thereof that such approved plant is 
located more than 70 miles but not more than 265 miles from the 
City Hall in Chicago, and 1 cent per hundredweight for each addi- 
tional 15 miles or fraction thereof that such approved plant is 
located beyond 265 miles from the City Hall in Chicago: Provided, 
That there shall be no location adjustment credit with respect to 
milk classified as Class I milk pursuant to $941.4 (b) (1) (iii) : And 
provided further, That all such mileages shall be computed by the 
market administrator by rail or highway distance, whichever is 
shorter. 

§ 941.8(b) Location Adjustments to Producers. In making pay- 
ments to producers pursuant to paragraph (a) (2) of this section, 
each handler shall deduct per hundredweight of milk purchased or 
received from producers at a plant located more than 70 miles 
from the City Hall in Chicago, 2 cents for each 15 miles or fraction 
thereof between 70 miles and 265 miles from the City Hall in 
Chicago, and 1 cent per hundredweight for each additional 15 
miles or fraction thereof that such plant is beyond 265 miles from 
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the City Hall in Chicago: Provided, That all such mileages shall be 
computed by the market administrator by rail or highway dis- 
tance, whichever is shorter. 


§ 941.5(b) (4) Class IV milk. The price for Class IV milk shall 
be that computed from the following formula: Multiply by 3.5 the 
arithmetical average of daily wholesale prices per pound of 92- 
score butter in the Chicago market, as reported by the United 
States Department of Agriculture during the delivery period, add 
20 percent thereof, and add to, or subtract from, such sum 33/, 
cents for each full 14 cent that the arithmetical average of carlot 
prices per pound of nonfat dry milk solids . . . is respectively 
above or below 5 cents: Provided, That for the delivery periods of 
March, April, May, and June “6 cents” shall be substituted for 
“5 cents” in such computation: 


(No. 2717) 


In re PET MILK COMPANY, A CORPORATION. AMA Doc. No. 75-48. 
Decided March 14, 1951. 


Order No. 75—Validity of Butterfat Tests Made by Market Administrator— 
Stratified Random Sampling—Composite Samples—Denial of Relief— 
Dismissal of Petition 


Where, petitioner, a handler subject to Order No. 75, as amended, regulating 
the handling of milk in the Cleveland, Ohio marketing area, complained 
of the action of the market administrator under the Order in holding 
that petitioner’s tests of producers’ milk in the months of August 1948 
and March 1949 could not be verified, in notifying the producers involved 
of the results of the tests made by the market administrator during 
the period mentioned, and in calling upon petitioner to pay its producers 
on the basis of the market administrator’s tests, the Judicial Officer 
held that the market administrator properly required payment for milk 
on the basis of stratified random fresh milk samples taken and tested 
5 times a month by the market administrator where such tests exceeded 
the handler’s reported butterfat tests of composite samples from each 
day’s milk by more than a reasonable margin, and that the remaining 
contentions made by petitioner are without merit and, therefore, the 
relief requested by petitioner should be denied and the petition dis- 
missed.* 

Adequacy of Stratified Random Sampling 


The petitioner’s attack upon the adequacy of the stratified random sampling 
to represent the butterfat content of all milk delivered during a delivery 
period is untenable since the record contains evidence disclosing that 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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stratified random sampling gives a reliable and accurate measure of 
butterfat content for the delivery period.* 


Payment to Producers on Basis of Stratified Random Sampling 


Where petitioner’s tests of composite samples from each day’s milk were 
justifiably found unreasonable by the market administrator, his action 
in ordering petitioner to make payment to producers on the basis of 
the tests made of stratified samples by the market administrator cannot 
be deemed to be arbitrary, unreasonable, capricious, or otherwise illegal.* 


Adequacy of Report to Producers as to Results of 
Market Administrator’s Butterfat Tests 


Petitioner’s complaint of the action of the market administrator in reporting 
to producers the results of his butterfat tests without explaining to 
them that the tests were made on random samples is untenable, since 
it was the market administrator’s duty to see that producers were 
paid for all butterfat delivered by them and, having properly determined 
that they were not being so paid, there seems no valid reason why the 
producers should not be apprised of the results of the market ad- 
ministrator’s tests when the petitioner insisted on payment according 
to its inadequate tests and elected to disregard the market administra- 
tor’s determinations; therefore, it is found that the notification to 
producers was in accordance with law.* 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as amended, and as supplemented 
and amended by the Agricultural Marketing Agreement Act of 
1937 (7 U.S.C. 601 et seq.). Petitioner is a handler subject to 
Order No. 75, as amended, which regulates the handling of milk in 
the Cleveland, Ohio, marketing area. It complains of the action 
of the market administrator under that order in holding that 
petitioner’s tests of producer milk in the months of August 1948 
and March 1949 could not be verified by the market administrator, 
in notifying the producers involved of the results of tests made by 
the market administrator for those months, and in calling upon 
petitioner to pay its producers on the basis of the market admin- 
istrator’s tests. 

A hearing on the petition was held in Cleveland, Ohio, before 
Earl J. Smith, hearing examiner. Following the hearing both 
parties filed briefs. The examiner issued his report on January 25, 
1951, recommending that the market administrator’s action be 
upheld as “in accordance with law” and that the petition be dis- 
missed. The petitioner filed exceptions to the report. The principal 
exception advanced is that the hearing record does not contain 








* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.-—Ed. 
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evidence to support the conclusion that the market administrator’s 
tests of random fresh milk samples give an accurate measure of 
the butterfat content of the milk delivered by the producer during 
a delivery period. 

FINDINGS OF FACT 


1. Petitioner, Pet Milk Company, Inc., is a handler subject to 
Order No. 75, as amended, which regulates the handling of milk 
in the Cleveland, Ohio, marketing area. It maintains a plant at 
Fremont, Ohio, where it receives both inspected and uninspected 
milk. Payment to producers for their milk depends, under Order 
No. 75, upon the quantity of butterfat therein. The butterfat con- 
tent of milk delivered by a producer may vary from day to day. 
The butterfat content is generally determined by a Babcock test 
on a representative sample of milk of a producer. If the sample is 
not representative of the mass of milk sampled, the test resulting 
therefrom will not be a true test of the milk. If the sample has not 
been properly handled or cared for, or if the technique of making 
the Babcock test is not strictly followed, the resulting test may not 
be a true test. Even with proper care in the sampling and testing, 
the resulting determination may vary slightly from the true test 
because of variations in the Babcock test bottles. Also, the reading 
of the calibrated test bottles by different individuals may vary 
slightly. 


2. Under Order No. 75, the market administrator verifies the 
weights, samples and tests of the milk of producers as reported 
by the handlers. He has done this by taking “stratified random 
fresh milk samples” of the milk of the producers, that is, he divides 
the month into several periods and at days chosen at random in 
- each such period samples and tests for butterfat content the milk 
of producers delivering to a plant. Petitioner operates its sampling 
and testing procedure on the basis of a “15 day composite sample,” 
that is, it takes a sample of each producer’s milk daily, adds each 
sample to those of prior days for a period of 15 days and then 
tests the composite sample for butterfat content. The market ad- 
ministrator compares the monthly average of the averages of the 
producers’ random sample tests for a given month with the 
average of the averages of the producers’ composite tests for that 
month as a check on the correctness of the handler’s tests. If the 
market administrator considers the variation between the two 
averages excessive, he notifies the handler and an effort is made 
to determine the reason for such variance. In July, August, 
October, and November, 1947, the market administrator wrote the 
petitioner that the variations in the tests were excessive and sug- 
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gested certain changes in petitioner’s sampling and testing meth- 
ods, particularly the stirring of the milk before the sample was 
taken and the care of the samples during the 15 days in which 
they were accumulated. 

3. About March 1948, petitioner installed in its weigh tank a 
baffle plate to secure the better mixing of the milk before the 
samples were taken. This did not eliminate the variances and in 
May of 1949, petitioner installed a mechanical mixer in its weigh 
tank and also a mechanical shaker for its test bottles in which acid 
was added to the milk sample before the Babcock test was made. 
Since that time the variance has not been found to be excessive. 

4. In August 1948, the petitioner’s tests were .18609 percent 
lower in butterfat content than the market administrator’s tests. 
This was called to the attention of the petitioner and when peti- 
tioner insisted on paying producers on its tests the market 
administrator reported his tests to the producers and called upon 
petitioner to pay its producers an additional $1,137.38 representing 
the difference between the value of the milk based upon the market 
administrator’s tests and the petitioner’s tests. Upon later audit of 
petitioner’s books it appeared that petitioner had made payment to 
producers of amounts in addition to the minimum prices pre- 
scribed by the order and the amount due producers was thereby 
reduced to $43.89 to be paid to eleven producers. 

5. In March 1949, petitioner’s tests showed a butterfat content 
.1314 percent lower than those of the market administrator. The 
market administrator called this situation to the petitioner’s atten- 
tion and called upon petitioner to pay $492.60 to its producers. An 
audit of petitioner’s books again showed payments in excess of the 
minimum price and the amount due producers was reduced to 
$15.59, payable to eight producers. Petitioner did not make these 
payments but filed the petition under consideration here. 

6. Much expert testimony was presented at the hearing on the 
question of the reasonable variance of tests based on composite 
samples and on stratified random fresh samples. Petitioner admits 
that comparing the average of the averages of the tests of at least 
five random fresh milk samples for all producers at petitioner’s 
plant to the average of the averages of the tests of two 15-day 
composite samples for each producer should correspond within a 
“reasonable tolerance” and the petitioner sets this tolerance at .16 
percent butterfat. 


7. Herbert H. Erdman, Assistant Market Administrator under 
the Chicago milk marketing order, testified concerning an exten- 
sive study made by him in that market and concluded that the 
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variance betwen the average of the averages of the tests of five 
stratified random fresh milk samples and two composite milk 
samples for a given month for cach producer shou!d not exceed .1 
percent if correct sampling and testing procedure was followed. 


8. Charles E. Schumacher, supervisor of marketing service for 
the market administrator under the Cleveland milk order, testified 
concerning an even wider study made by him in that marketing 
area from which he came to the conclusion that the variance 
should not exceed .1 percent. In the year 1949, checking on more 
than 2,000 producers in the Cleveland marketing area, the maxi- 
mum variation was .0956 percent with an average variation of 
.071 percent, and during the first five months of 1945 the maxi- 
mum variation was .0602 percent with an average variation of 
less than .05 percent. 


9. Adrian C. Hodson, a nutritional biochemist employed by the 
petitioner, testified that a comparison of the tests of fresh milk 
samples taken by the market administrator with the tests of fresh 
milk samples taken on the same days by petitioner showed that 
the market administrator’s tests were, on the average, .067 percent 
higher. He accounted for this difference as resulting from the 
place where the samples were taken in the weigh can. He also 
testified that, from a study of data for the month of October 1948 
submitted by Mr. Erdman, he found that the tests of the composite 
samples were, on the average, more than .06 percent lower than 
the average of all the daily fresh samples. He concluded that a 
variance of butterfat of .16 percent from the average of the 
averages of the random fresh milk tests should be sufficiently close 
to constitute verification of the composite tests. 


10. On October 28, 1948, representatives of the petitioner and 
of the market’: administrator sampled and tested the same milk in 
petitioner’s plant. The tests of the market administrator averaged 
.1192 percent higher than those of petitioner. A representative of 
the petitioner, in the presence of representatives of the market 
administrator, then retested petitioner’s samples. The result of 
this retest showed .0904 percent more butterfat than the original 
test by petitioner’s representatives. 


11. There was substantial agreement that there could be no 
assurance that samples taken without a thorough mixing of the 
milk would correctly reflect the butterfat content of the milk. 
Also, it was generally agreed that a thorough stirring of the milk 
and acid in the test bottles is necessary to a correct test, that the 
samples should be kept under refrigeration and not exposed to 
strong sunlight or to daylight for long periods, and that a heated 
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centrifuge should be used in making the Babcock test. The repre- 
sentatives of the market administrator, in taking their samples 
and making their tests, adhered to these requirements. Petitioner 
caused no stirring of the milk before taking samples, other than 
that accomplished by the baffle plate, until the installation of the 
mechanical stirrer in May 1949. The market administrator’s 
testers observed that the composite samples sometimes were left 
out of refrigeration for hours or even overnight, and that the 
petitioner’s centrifuge was, in March 1949, operated without a 
heater. Under Ohio law, samplers must be licensed, yet, on occa- 
sions, petitioner used unlicensed samplers in its Fremont plant. 


CONCLUSIONS 

The market administrator is required, by Order No. 75, to 
verify the butterfat content reported by handlers of milk received 
from producers. He does this by taking stratified random fresh 
samples. The evidence establishes that this is a proper and prac- 
tical method of checking the handler’s composite tests. The mak- 
ing of 15-day composite tests is legal under Ohio law and is fol- 
lowed by petitioner. These two methods of determining butterfat 
content of milk, even when carefully done, will not always result 
in the same figure. The market administrator has made allowance 
for this difference by treating a variation between the two meth- 
ods of not more than .1 percent of butterfat content in the average 
of the averages of all producers delivering to a plant during a 
month as sufficiently close to establish a verification of the butter- 
fat content reported by the handler. Petitioner contends that a 
variation of .16 percent should be accepted instead of .1 percent. 


We are satisfied from the evidence presented that the conclu- 
sion reached by the market administrator that, with proper sam- 
pling and testing, the variance between these averages should not 
exceed .1 percent, was neither arbitrary nor unreasonable. Mr. 
Erdman and Mr. Schumacher concluded, after very thorough 
studies of the matter, that the allowance of .1 percent variation 
was liberal so far as the handlers’ interests were concerned. Mr. 
Schumacher also found that a study of the tests of more than 
2,000 producers in the Cleveland market for the year 1949 showed 
a variance of less than .1 percent, and, for the first five months 
of 1950, a variance of less than .05 percent. In addition, it was 
shown that the petitioner had been lax in its manner of taking 
and handling samples. It did not stir the milk before taking the 
samples, except such as was accomplished by placing the baffle 
plate in its weigh tank, until the installation of the mechanical 
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stirrer in May 1949. It was lax in the handling of the samples 
and did not at all times follow the proper technique in making the 
Babcock test. We cannot overlook the fact that, after the installa- 
tion of a mechanical stirrer in its weigh tank and the mechanical 
shaker for its test bottles, the excessive variation between the 
handler’s tests and the market administrator’s tests disappeared. 
In addition, the petitioner’s own retest in October 1948 of its 
samples showed a butterfat test .0904 percent higher than its 
original tests, and the retests varied from the administrator’s 
tests made at the same time by less than .03 percent. 

Under such circumstances, we are of the opinion that the peti- 
tioner’s tests were affected with a degree of unreliability which 
justified the market administrator in rejecting them as correct 
determinations of the butterfat content during the months in 
question. Even under petitioner’s contention that a tolerance of 
.16 percent should be allowed, the variation of the August 1948 
tests of petitioner would be excessive. 

Petitioner treats this “tolerance” of .1 percent (or .16 percent 
according to its contention) as an amount to be deducted from 
the market administrator’s determinations, and contends that it 
should be required to pay only on the deficiency in its tests after 
making such allowance. We do not consider this so-called “toler- 
ance” in that light. The purpose of testing and checking is to see 
that the producer is paid for his butterfat. It is quite a different 
thing for the market administrator to conclude that if the variance 
in the tests does not exceed .1 percent the handler’s tests should 
be accepted as verified, and to say that in all cases the handler 
may pay his producers on a test .1 percent or .16 percent lower 
than the tests determined by the market administrator. Such an 
allowance would open the door to a continual underpayment to 
producers. 

Having concluded that the market administrator correctly con- 
sidered that petitioner’s tests were unreliable, the question arises 
whether the petitioner should be required to pay on the basis of 
the market administrator’s tests. No question is raised as to the 
accuracy with which the market administrator’s technicians made 
their tests. The petitioner attacks the adequacy of the stratified 
random sampling to represent the butterfat content of all milk 
delivered during a delivery period. We cannot agree with peti- 
tioner that the record contains no evidence that stratified random 
sampling gives a reliable and accurate measure of butterfat con- 
tent for the delivery period. The evidence of Erdman and Schu- 
macher is obviously evidence for the reliability and accuracy of 
stratified random sampling for such purpose. Since the petitioner’s 
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tests of composite samples from each day’s milk were found un- 
reliable by the market administrator, and justifiably so in our 
opinion, we do not deem it to be arbitrary, unreasonable, capri- 
cious or otherwise illegal for the market administrator to order 
payment to producers on the basis of the tests made of the strati- 
fied samples by the market administrator. See Ogden Dairy Co. v. 
Wickard, 157 F. (2d) 445 (C. C. A. 7th, 1946). 

Petitioner also complains of the action of the market adminis- 
trator in reporting to the producers the results of his tests and 
not explaining to them that his tests were made on random sam- 
ples. It was the market administrator’s duty to see that producers 
were paid for all butterfat delivered by them and, having properly 
determined that they were not being so paid, there seems no good 
reason why the producers should not be apprised of the results 
of the market administrator’s tests when the petitioner insisted 
on payment according to its tests. Petitioner was notified of the 
market administrator’s results and given an opportunity to dis- 
cuss the matter with the market administrator, but elected to 
disregard the market administrator’s determinations. The notifi- 
cation to the producers contained a statement of the different 
tests made by the market administrator, and we do not think 
anyone could have been misled into thinking that they were other 
than tests on random samples. We do not think a full explanation 
of possible reasons for the difference between the petitioner’s tests 
and those of the market administrator was necessary in such a 
report to producers. We are of the opinion that the action of the 
market administrator in directing the petitioner to pay on the 
basis of the market administrator’s tests and his notification to 
producers of the results of his tests were in accordance with law. 
Accordingly, the petition should be dismissed. 


ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed. 
(No. 2718) 
In re CLAUD WILKES. CEA Doc. No. 52. Decided March 2, 1951. 
Stay Order—Suspension of Effective Date of Prior Order 


Effective date of the order of February 12, 1951, is stayed pending the 
outcome of respondent’s appeal from the prior decision and order. 
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Kelleher, Hurley & Kohlmeyer, New Orleans, Louisiana, for respondent. 
Mr. Benj. M. Holstein for Commodity Exchange Authority. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


On March 2, 1951, respondent in this proceeding filed an appeal 
in the United States Court of Appeals for the Fifth Circuit from 
the decision and order entered on February 12, 1951, suspending 
the respondent’s trading privileges for 60 days commencing on 
March 14, 1951. In view of the filing of the appeal, the order of 
February 12, 1951, is stayed pending the outcome of the appeal. 


(No. 2719) 


In re LUCILLE M. LYONS, EXECUTRIX OF THE JOHN F. LYONS, SR., 
ESTATE, AND JOHN F. LYONS, JR., D.B.A. THE LIVESTOCK CLEAR- 
ING HousE. P&S Doc. No. 1906. Decided March 5, 1951. 


Suspension of Registration Held in Abeyance—Unfair, Unjustly 
Discriminatory and Deceptive Practices—Consent Order 


Where respondents admitted wilful violations of the act and consented to the 
issuance of the order herein, they are ordered to cease and desist from 
using the unfair, unjustly discriminatory and deceptive practices and 
devices set out in the Order of Inquiry, and their registration is sus- 
pended for a period of 30 days, such suspension to be held in abeyance 
and not to become effective unless respondent, within two years from 
the date of the order, is again found, after opportunity for a hearing, 
to have violated the act or the regulations thereunder.* 


Cease and Desist—Violation of Act 


Where respondents admitted wilful violations of the act and consented to 
the issuance of the order herein, they are ordered to cease and desist 
from using the unfair, unjustly discriminatory and deceptive practices 
and devices set out in the Order of Inquiry, carrying on the business of 
a market agency at the stockyard without registering with the Secretary 
and furnishing bond; failing to maintain such records, accounts and 
memoranda as fully and correctly disclose all transactions involved in 
their business; failing to maintain separate bank accounts for market 
agencies who are clearees of respondents; clearing dealer operations of 
persons who are not registered as dealers and using funds received as 
proceeds from the sale of livestock by agency clearees of respondents 
to finance clearing operations and for purposes other than the payment 
of lawful marketing charges, and the remittance of net proceeds to 
shippers.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 





he 
f 
i 
é 
¥ 
? 

r 

' 





. 2719 
). 330 


ndent. 


ppeal 
from 
ding 
g on 
er of 
al. 


, e., 
LEAR- 


to the 
t from 
23 and 
is sus- 
eyance 
; from 
caring, 


ited to 
desist 
actices 
ness of 
retary 
ts and 
lived in 
market 
ions of 
ived as 
yndents 
ayment 
eeds to 


Subject- 





' 


ane 2 oe RRR NT Te eA TS es ASIEN EN 
<TR OTC RRND IT nen em TERE PORE: . 


2a EIRENE I 


No. 2719 LUCILLE M. LYONS, EXECUTRIX OF THE 331 
Cite as 10 A.D. 330 JOHN F. LYONS, SR., ESTATE & 
JOHN F. LYONS, JR., D.B.A. THE LIVESTOCK CLEARING HOUSE 


Mr. Jerome S. Duerest for Production and Marketing Administration. Mr. 
John F.. Lyons, Jr., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director, Livestock 
Branch, Production and Marketing Administration. An answer 
was filed by the respondents on June 12, 1950, which, in effect, 
admitted the violations complained of in the order of inquiry. 
The answer further stated that the practices complained of had 
been corrected and that the respondents were now operating in 
compliance with the act. On February 6, 1951, the respondents 
filed a “Stipulation” admitting the allegations of fact in the order 
of inquiry and consenting to the issuance, without a hearing, of 
an appropriate order not to exceed a cease and desist order with a 
30-day suspension to be held in abeyance for a period of two 
years. The “Stipulation” contained the further statement that the 
respondents had not intentionally violated the act and that no 
patrons of the respondents had suffered any monetary loss nor 
had there been any evidence of fraud. On February 9, 1951, the 
complainant recommended that the “Stipulation” be accepted and 
that an order in the form consented to by the respondents be 
issued. 

FINDINGS OF FACT 

1. The Fort Worth Stock Yards, Forth Worth, Texas, was at 
all times mentioned herein a posted stockyard under the provisions 
of the act. 


2. Respondents, at the times mentioned herein, acted as a mar- 
ket agency within the meaning of that term as defined by the act. 


3. (a) Respondents, at the stockyard, during the years 1946 
and 1947, engaged in the business of furnishing stockyard services 
as a market agency, within the meaning of the act, without having 
registered with the Secretary and furnishing a bond, as required 
by the act and the regulations promulgated thereunder, by setting 
up accounts for and clearing the dealer operations of certain 
registered dealers and market agencies and collecting fees for 
such clearing services. 

(b) Respondents, at the stockyard, during the years 1946 and 
1947, engaged in the business of furnishing stockyard services as 
a market agency, within the meaning of the act, without having 
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registered with the Secretary and furnishing bond, as required 
by the act and the regulations promulgated thereunder, by setting 
up accounts for and clearing the dealer operations of certain 
persons, none of whom were registered with the Secretary to buy 
or sell livestock as dealers. 


4. Respondents, at the stockyard, during the year 1947, de- 
posited in a single bank account controlled by them proceeds from 
commission sales of livestock by market agency clearees of re- 
spondents. The respondents used such funds to finance clearing 
operations and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor, 
and payment of the portion thereof due to the owners or con- 
signors of said consigned livestock. 


5. (a) Respondents, during the year 1947, failed to keep sepa- 
rate accounts and records for the various clearees. 

(b) Respondents failed to retain, as a part of their accounts 
and records and those of their clearees, stockyard company bills 
for feed, yardage, etc., issued in 1946 and in January, February, 
and March, 1947. Such stockyard company bills were destroyed 
by the respondents without the consent in writing of the Director, 
Livestock Branch, Production and Marketing Administration. 


CONCLUSIONS 


By reason of the facts found above, it is concluded that the 
respondents have: 

(1) Engaged in and used unfair, unjustly discriminatory, and 
deceptive practices and devices contrary to the provisions of the 
act and the regulations issued thereunder. 

(2) Carried on the business of a market agency at the stock- 
yard without having registered with the Secretary and furnishing 
a bond as required by the act and the regulations issued there- 
under. 

(3) Failed to maintain such records, accounts and memoranda 
as fully and correctly disclose all the transactions involved in their 
business. 

(4) Failed to maintain separate bank accounts for market 
agencies who are clearees of respondent. 

(5) Cleared dealer operations of persons who are not registered 
as dealers. 

(6) Used funds received as proceeds from the sale of livestock 
by agency clearees of respondents to finance clearing operations 
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and for purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers. 

Inasmuch as the parties have agreed to the issuance of a cease 
and desist order with a 30-day suspension to be held in abeyance 
for two years, such an order will be issued. 


ORDER 

The respondents shall cease and desist from: 

(1) Engaging in and using the unfair, unjustly discriminatory 
and deceptive practices and devices set out above in the Findings 
of Fact and Conclusions. 

(2) Carrying on the business of a market agency at the stock- 
yard without having registered with the Secretary and furnishing 
a bond as required by the act and the regulations issued there- 
under. 

(3) Failing to maintain such records, accounts and memoranda 
as will fullly and correctly disclose all the transactions involved 
in their business. 

(4) Failing to maintain separate bank accounts for market 
agencies who are clearees of the respondents. 

(5) Clearing the dealer operations of persons who are not reg- 
istered as dealers. 

(6) Using funds received as proceeds from the sale of livestock 
by agency clearees of respondents to finance clearing operations 
and for purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers. 

Respondents’ registration is suspended for a period of 30 days, 
but this suspension is held in abeyance and will not become effec- 
tive unless wthin two years from this date it is found, after oppor- 
tunity for hearing, that the respondents have again violated the 
act or the regulations issued thereunder. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2720) 


In re UNION STOCK YARDS Co. OF OMAHA LTD. P&S Doc No. 344. 
Decided March 6, 1951. 


Increases in Rates and Charges 


Petition for increases in rates and charges granted inasmuch as parties are 
agreed and no objection filed by member of the public. 
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Mr. John J. Murray for Production and Marketing Administration. Mr. 
Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended, (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order dated August 12, 1949 (8 A. D. 877) 
as continued and amended by orders dated July 8, 1950, (9 A. D. 
791) and November 27, 1950, (9 A. D. 1333) respectively. 


By petition filed on January 29, 1951, respondent requested 
authority to put into effect certain charges. Notice of this petition 
was published in the Federal Register on February 9, 1951, (16 
F.R. 1242). This notice, which set out each of the current and 
the requested charges under appropriate headings, provided op- 
portunity for any interested party to indicate a desire to be heard 
in the matter. No communication regarding the matter has been 
received by the Hearing Clerk. 


On February 27, 1951, the attorney for the Livestock Branch, 
filed an answer recommending that the petition be granted. 

Inasmuch as the parties are agreed and no protest has been 
filed the petition is granted and respondent is authorized to file a 
new tariff providing for the charges set out in Exhibit 1 attached 
to its petition and published in the Federal Register on February 
9, 1951, and assess such charges beginning on the effective date 
of this order. 

The respondent corporation which must prepare for and be 
ready to comply with this order on its effective date wishes to 
have it become effective as soon as possible. All interested persons 
have had constructive notice of the contents of the petition and 
an opportunity to request to be heard in the matter. The Packers 
and Stockyards Act provides that no order of this nature shall 
become effective in less than 5 days after its effective date. Undue 
delay in making this order effective may adversely affect market- 
ing facilities. Accordingly, good cause is found for making it 
effective in less than 30 days. 


This order shall become effective on the 6th day after its date of 
signature and remain in effect for a period of one year following 
its effective date unless changed by further order during that 
period. 

A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 
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(No. 2721) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. P&S 
Doc. No. 534. Decided March 9, 1951. 


Increase in Rates and Charges 


Petition for increase in rates and charges granted inasmuch as parties are 
agreed and no objection filed by member of the public. 


Mr. John J. Murray for Production and Marketing Administration. Mr. Wm. 
T. Quinn, President of New Orleans Live Stock Exchange, Arabi, 
Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
March 14, 1950 (9 A. D. 302), authorizing repondents to file and 
put into effect a Tariff No. 7. 

On January 18, 1951, respondents filed a petition requesting 
authority to file and put into effect a proposed Tariff No. 8, copy 
of which is attached to the petition. 

Notice of the filing of this petition and its contents was pub- 
lished in the Federal Register on February 3, 1951 (16 F.R. 1021). 
This notice which set out in detail all of the charges petitioned 
for provided opportunity for any interested person to indicate a 
desire to be heard in the matter. No objection to the action has 
been received by the Hearing Clerk. 

On February 23, 1951, the attorney for the Livestock Branch 
filed an answer to the effect that certain of the charges petitioned 
for could not be justified. The answer stated, however, that the 
Livestock Branch realized that some increases in the current sell- 
ing charges are justified and recommended that an order be issued 
authorizing the filing and putting into effect of a new tariff em- 
bodying the charges set out in the proposed Tariff No. 8 attached 
to the petition except that the Selling Charges should be those set 
out in the answer. The answer which was conditioned upon agree- 
ment by respondents to continue to furnish certain information 
with respect to their operations recommended that the order to be 
issued be in effect for a period of one year. 

By telegram filed with the Hearing Clerk on March 5, 1951, 
respondents’ representative requested that an order be issued in 

accordance with the recommendation of the Livestock Branch. 
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Inasmuch as the parties are agreed and no objection has been 
filed, the petition, as modified by the agreement of the parties, is 
granted and respondents are authorized to file a new tariff em- 
bodying the rates set out in the proposed Tariff No. 8 attached 
to the petition except that the Selling Charges (Article II) shall 
be those set out in the answer filed on February 23, 1951, and 
agreed to by respondents in the telegram filed on March 5, 1951. 
Respondents shall continue to furnish the information with re- 
spect to revenue, expense, financial condition, etc., required by 
the order dated March 14, 1950. 


The respondents who must comply with this order on its effec- 
tive date wish to have it become effective as soon as possible. All 
interested persons have had an opportunity to be heard on the 
proposal for charges the same or higher than those provided for 
herein. The Packers and Stockyards Act provides that no order 
of this nature shall become effective in less than 5 days after its 
date of signature. Undue delay in making this order effective may 
adversely affect marketing facilities. Accordingly, good cause is 
found for making it effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect for a period of one year unless 
changed by further order before that date. 

A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 2722) 


In re NASHVILLE UNION Stock YArDs, INC. P&S Doc. No. 291. 
Decided March 12, 1951. 


Increase in Rates and Charges 


Under respondent’s petition and answer of the Livestock Branch, respondent 
is authorized to file new tariffs providing for increased rates and 
charges set out in the Notice of Petition for Modification for Temporary 
Rates published in the Federal Register on January 30, 1951, and, for 
good cause shown, this order shall become effective in less than 30 days. 


Mr. Jerome S. Ducrest for Production and Marketing Administration. Mr. 
Meredith Caldwell, Jr., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on August 2, 1929. 
On January 10, 1951, respondent filed a petition for the modifica- 
tion or vacation of such rate order. Respondent requests an in- 
crease in its rates and charges and bases such request on the 
ground that (1) its rates and charges are less than comparable 
rates of other stockyards, (2) it has had very substantial increases 
in operating expenses and (3) it will be compelled to incur heavy 
additional operating expenses as a result of anticipated increases 
in wage rates and salary schedules and the increased cost of sup- 
plies and improvements. Respondent in said petition stated that, 
if the requested rate increases are granted, it committed itself 
to make certain specified improvements at the stockyard by a rea- 
sonable date to be set by this Department. 

Notice of the petition for modification of respondent’s rates 
and charges was published in the Federal Register on January 
30, 1951 (16 F.R. 860). Protests to such requested increases which 
had been filed informally with the Livestock Branch have been 
withdrawn as a result of respondent’s commitment to make im- 
provements in services and facilities as outlined in the petition. 

The Livestock Branch, Production and Marketing Administra- 
tion on March 1, 1951, filed an answer recommending that the peti- 
tion filed by respondent be granted provided respondent under- 
takes to make the various improvements, listed in paragraph 6 of 
its petition, within a reasonable time. 

Accordingly, subject to the conditions outlined below, respond- 
ent shall forthwith publish and file a tariff amendment setting 
forth the following rates and charges for yarding livestock and 
margins on sales of feed in lieu of the corresponding rates and 
charges now in effect: 


YARDAGE CHARGES 


(Application to both initial yardage charges and resales in the 
commission farmers’ pens.) 


Cattle per head 75 
Calves per head 43 
Hogs per head .25 
Sheep per head 25 


FEED CHARGES 


Corn—60c per bushel above current market price. 
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The foregoing rates and charges by the respondent shall remain 
in effect until April 15, 1952, unless hereafter modified by order. 


Respondent shall, without any undue delay, make the various 
improvements listed in paragraph 6 of its petition. 

The Packers and Stockyards Act provides that orders of this 
nature shall not be effective in less than five days after the date 
thereof and that no changes shall be made in rates and charges 
except after ten days notice to the public by the person making 
the change unless the Secretary of Agriculture for a good cause 
allows the change on less notice. Any undue delay in making the 
order effective may adversely affect marketing facilities. Accord- 
ingly, good cause is found for making this order effective in less 


than 30 days. 

This order shall become effective on the sixth day following 
its date of signature. Copies hereof shall be served upon respond- 
ent by registered mail or in person. 


(No. 2723) 
In re E. E. ESTES. P&S Doc. No. 1918. Decided March 14, 1951. 


Suspension of Registration—Cease and Desist— 
Violations of Act—Consent Order 


Where the Order of Inquiry charged the respondent with violations of 
various provisions of the act and the regulations thereunder by wilfully 
falsifying the prices paid for cattle, when billing his principals, making 

-false statements in his annual reports, buying livestock for others on a 
commission basis ‘without being registered to render that service, and 
destroying or disposing of bills and scale tickets without proper au- 
thority in writing, and respondent in an amended answer admitted the 
violations as set forth in the Order of Inquiry and consented to the 
issuance of an order requiring him to cease and desist from continuing 
the practices complained of and suspending his registration for a period 
not to exceed 10 days, which was recommended by the Livestock Branch, 
the respondent is ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory, or deceptive practices or devices set 
out in the Order of Inquiry and his registration is suspended for a 
period of 10 days.* 


Mr. Harold M. Carter for Production and Marketing Administration. Mr. 
E. E. Estes, of Council Bluffs, Iowa, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—-Ed. 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and 
Notice of Hearing filed on October 20, 1930, by the Director, Live- 
stock Branch, Production and Marketing Administration. On No- 
vember 13, 1950, respondent filed an answer denying certain 
allegations of the Order of Inquiry. Subsequently, on February 
5, 1951, respondent filed an amended answer admitting the facts 
alleged in the Order of Inquiry and consenting to the issuance, 
without a hearing, of an order requiring him to cease and desist 
from continuing the practices complained of and suspending his 
registration for a period of not to exceed ten days. The Livestock 
Branch, through its attorney, filed on March 5, 1951, a recom- 
mendation that an order be issued in accordance with the terms 
of the amended answer. 


FINDINGS OF FACT 

1. Respondent is an individual who at all times mentioned here- 
in was registered with the Secretary of Agriculture as, and en- 
gaged in the business of, a dealer in cattle at the Union Stock 
Yards, Omaha, Nebraska. 

2. At all times mentioned herein, the Union Stock Yards, 
Omaha, Nebraska, hereinafter referred to as the stockyard, was 
a posted stockyard subject to the provisions of the act. 

3. At divers times during the period beginning September 28, 
1948, and ending September 2, 1949, respondent wilfully falsified 
the prices paid for cattle purchased at the stockyard on a commis- 
sion basis, when billing his principals. 

4. Respondent filed annual reports for the calendar years end- 
ing December 31, 1948, and 1949, indicating that all cattle pur- 
chased by him were purchased on a dealer basis, whereas, at 
divers times during the period beginning September 28, 1948, and 
ending September 2, 1949, cattle were purchased by the respondent 
on a commission basis. 

5. At divers times during the period beginning September 28, 
1948, and ending September 2, 1949, respondent bought livestock 
for others on a commission basis without being registered to 
render that service. 

6. Respondent destroyed or disposed of bills and scale tickets 
received by him in connection with transactions prior to January 
1, 1948, which contained or explained transactions in his business 
under the act, without the consent in writing required by section 
201.50 of the regulations issued under the act. 
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CONCLUSIONS 


By reason of the facts set out above, all of which have been 
admitted by the respondent, the respondent has violated sections 
303, 307, 312 (a), and 402 of the act and sections 201.44 and 
201.50 of the regulations issued under the act. These violations 
are very serious and warrant a suspension of respondent’s regis- 
tration for a period of ten days, as well as an order to cease and 
desist from engaging in the unfair, unjustly discriminatory, or 
deceptive practices or devices described in the Findings of Fact. 


ORDER 


1. Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory, or deceptive practices or devices 
described in the Findings of Fact. 

2. Respondent’s registration under the act is suspended for a 
period of ten days, beginning on the effective date of this order. 

A copy hereof shall be served upon the respondent by registered 
mail or in person, and this order shall become effective on the 
sixth day after service. 


(No. 2724) 
In re B. C. DILLON. P&S Doc. No. 1896. Decided March 22, 1951. 


Cease and Desist—Wilful Violations of Act 


Where the Order of Inquiry charged respondent with wilful violations of 
‘various provisions of the act and the respondent, in a stipulation, ad- 
mitted the charges set forth in the Order of Inquiry and consented to 
the issuance of a cease and desist order, which was recommended by 
the Livestock Branch, respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory and deceptive practices 
charged in said Order of Inquiry.* 


Mr. Jerome S. Ducrest for Production and Marketing Administration. Mr. 
Mack Taylor, of Fort Worth, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director, Livestock 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—Ed. 
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Branch, Production and Marketing Administration. The respond- 
ent filed an answer on May 1, 1950, in which he denied all the alle- 
gations of the order of inquiry. On February 1, 1951, the respond- 
ent filed a “Stipulation” in which he admitted all the allegations 
of the order of inquiry but denied that the violations were wilful 
or that he had ever defrauded any of his customers or members 
of the trade in his transactions. In the “Stipulation” the respond- 
ent consented to the issuance, without a hearing, of an appropriate 
order not to exceed a cease and desist order. On February 2, 1951, 
the complainant recommended that the “Stipulation” be accepted 
and that a cease and desist order be issued. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, at all 
times mentioned herein was a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent at the times mentioned herein acted as a dealer 
or as a market agency, as the case may be, at the stockyard, within 
the meaning of those terms as defined in the act. 


3. Respondent, at the stockyard during 1947 and 1948, pur- 
chased hogs out of the consignments to his employers, registered 
market agencies, at less than their true value. He subsequently 
resold such hogs, together with other hogs purchased on the open 
market from various other market agencies, at increased prices 
through the facilities of one of his employers, the Walsh-Holland 
Livestock Commission Company, in competition with hogs con- 
signed to that market agency for sale on a commission basis. 
Respondent caused the various market agencies from whom he 
purchased the hogs to issue accounts of sale showing assumed, 
false, fictitious or otherwise incorrect names as the purchaser of 
the hogs rather than the name of the respondent, and in connection 
with most of the resales of such hogs, caused the Walsh-Holland 
Livestock Commission Company to issue accounts of sale showing 
assumed, false, fictitious or otherwise incorrect names as the 
person for whom the hogs were sold instead of the name of the 
respondent. 


4. Respondent, at the stockyard, during the years 1946, 1947 
and 1948, in connection with orders for the purchase of hogs 
on a commission basis for John Micelli, Lake Charles, Louisiana, 
purchased hogs from various registered market agencies and 
dealers including the Walsh-Holland Livestock Commission Com- 
pany and reweighed some of such hogs to these orders through 
the facilities of the Walsh-Holland Livestock Commission Com- 
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pany and the Perryman-Brady Livestock Commission Company, 
who also employed respondent as a hog salesman, and marked up 
the sale price of the hogs. Respondent caused the various market 
agencies from whom he purchased the hogs to issue accounts of 
sale containing false statements as to the purchaser of the hogs 
and, in some cases, showing false or fictitious names as the person 
by whom the hogs were sold. 


CONCLUSIONS 


_ By reason of the facts found above, it is concluded that the 
respondent has engaged in and used unfair, unjustly discrimina- 
tory and deceptive practices and devices contrary to the provisions 
of the act and the regulations issued thereunder. Inasmuch as the 
parties have agreed to the issuance of a cease and desist order, 
such an order will be issued. 


ORDER 
The respondent shall cease and desist from engaging in and 
using the unfair, unjustly discriminatory and deceptive practices 
and devices which are set out above in the Findings of Fact. This 
order shall become effective on the sixth day after service upon 
the respondent. 


Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2725) 


In re Ep. H. Moore. P&S Doc. No. 1912. Decided March 22, 1951. 


Suspension of Registration—Cease and Desist— 
Failure to Furnish Bond—Consent Order 


Upon admission of the facts alleged in the order of inquiry and consent to 
the issuance of the order herein, respondent is directed to cease and 
desist from operating as a dealer in livestock at posted stockyards 
without having furnished a bond and respondent’s registration is 
suspended until such time as he shall show himself to be solvent.* 


Mr. John J. Murray, for Production and Marketing Administration. Mr. Ed. 
H. Moore, of Lexington, Kentucky, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 





* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director, Livestock 
Branch, Production and Marketing Administration. By his 
amended answer filed on February 21, 1951, the respondent ad- 
mitted all the facts alleged in the order of inquiry and consented 
to the issuance of an order directing him to cease and desist from 
the practices complained of and suspending his registration until 
“* * * he proves solvency with a certified balance sheet and com- 
plies with the bonding provisions of the Packers and Stockyards 
Act.” The complainant has recommended that an order in the 
form suggested by the respondent be entered. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
as a dealer to buy and sell livestock for his own account at the 
stockyards listed in Finding of Fact 2. 

2. The Cynthiana Live Stock Sales Company Yards, Cynthiana, 
Kentucky; the Boyle County Stockyards, Danville, Kentucky; the 
Winchester Stock Yards, Winchester, Kentucky; the Madison 
Sales Co. Stockyards, Richmond, Kentucky; the Paris Stock 
Yards, Paris, Kentucky; the Garrard County Stockyards Co., 
Lancaster, Kentucky; the Blue Grass Stockyards, Lexington, Ken- 
tucky; the Clay-Gentry Stock Yards Company, Inc., Lexington, 
Kentucky; and the Farmer’s Cooperative Stockyards, Mt. Sterling, 
Kentucky, were, at all times mentioned herein, posted stockyards 
subject to the provisions of the act. 

3. Respondent is insolvent. 


4. On the basis of the volume of respondent’s business at posted 
stockyards during the year 1947, the respondent was required to 
and did furnish a bond in the sum of $6,000 to assure payment of 
his obligations incurred as a dealer pursuant to section 201.28 of 
the regulations issued under the act (9 CFR 201.28). On the basis 
of the volume of respondent’s business at posted stockyards during 
the year 1948, the respondent was required by and requested pur- 
suant to section 201.28 of the regulations, supra, to furnish addi- 
tional bond in the sum of $4,000, or a total bond in the sum of 
$10,000, to assure payment of his obligations incurred as a dealer, 
but respondent failed and refused to furnish such additional bond 
although he continued to operate as a dealer. During the year 
1949, while the respondent was operating without sufficient bond 
as aforesaid, the respondent purchased livertock from the Cyn- 
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thiana Live Stock Sales Company Yards, the Garrard County 
Stockyards Co., and the Madison Sales Co. Stockyards, and 
neglected and failed to pay for such livestock. 


CONCLUSIONS 


By reason of the respondent’s insolvency, as set out in the Find- 
ings of Fact, good cause exists under the act, as amended (7 U.S.C. 
204), to suspend respondent’s registration. 

By reason of the facts found in Finding of Fact 4, the respond- 
ent wilfully engaged in unfair and deceptive practices and devices 
‘in violation of section 312(a) of the act (7 U.S.C. 213) and wil- 
fully violated sections 201.27 and 201.28 of the regulations issued 
under the act (9 CFR 201.27, 201.28). 

- An order in the form suggested by the respondent and con- 
sented to by the complainant should be issued. 


ORDER 


The respondent shall cease and desist from operating as a dealer 
in livestock at posted stockyards without having furnished a bond 
as required by the act and the regulations. 

Respondent’s registration is suspended beginning on the effec- 
tive date of this order until such time as respondent shall show 
himself to be solvent, but in no event shall respondent engage in 
the business of a livestock dealer at posted stockyards until the 
16th day after the effective date of this order. On the 16th day 
after the effective date of this order, or at any time thereafter, 
respondent may engage in the business of a dealer at posted stock- 
yards at which he is registered provided that he shall have secured 
a statement in writing from the Director of the Livestock Branch 
to the effect that-he has become solvent. 

This order shall become effective on the sixth day after its issu- 
ance. Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2726) 


In re KELLY WRIGHT. P&S Doc. No. 1917. Decided March 22, 1951. 


Suspension of Registration Held in Abeyance—Unfair, Unjustly 
Discriminatory and Deceptive Practices—Consent Order 


Where respondent admitted willful violations of various provisions of the 
act and consented to the issuance of the order herein, respondent is 
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ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices, and his registration is suspended 
for a period of 30 days, such suspension to be held in abeyance and not 
to become effective unless respondent shall be found, after an opportu- 
nity for a hearing, to have again violated the act or the regulations 
within two years from the date of the order.* 


Cease and Desist—Violation of Act 


Where respondent admitted willful violations of various provisions of the 
act and consented to the issuance of the order herein, respondent is 
ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices charged in the Order of Inquiry 
and from making annual reports to the Director, Livestock Branch, 
Production and Marketing Administration, which do not correctly 
disclose all the transactions involved in his business.* 


Mr. Jerome S. Ducrest for Production and Marketing Administration. Mr. 
Kelly Wright, of Fort Worth, Texas, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director, Livestock 
Branch, Production and Marketing Administration. An answer 
was filed by the respondent on November 24, 1950, which admitted 
a portion and denied a portion of the allegations of the order of 
inquiry. On February 1, 1951, the respondent filed a “Stipulation” 
in which he admitted the factual allegations of the order of in- 
quiry but denied that he had any intention of violating the Packers 
and Stockyards Act. The respondent also stated that he had never 
defrauded any of his customers or members of the trade in his 
transactions. In the “Stipulation” the respondent consented to 
the issuance, without a hearing, of an appropriate order not to 
exceed a cease and desist order with a 30-day suspension to be 
held in abeyance for a period of two years. On February 2, 1951, 
the complainant recommended that the “Stipulation” be accepted 
and that an order in the form proposed by the respondent be 
entered. 

FINDINGS OF FACT 

1. The Fort Worth Stock Yards, Fort Worth, Texas, at all 
times mentioned herein was a posted stockyard subject to the 
provisions of the act. 

2. Respondent is registered with the Secretary as a market 
agency to buy livestock on a commission basis at the stockyard 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—-Ed, 
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and, at the times of the transactions hereinafter referred to, was 
so registered. 


3. At various times during the years 1946, 1947, 1948, 1949, 
and 1950, respondent held himself out to the public as being en- 
gaged in the business of buying cattle on a commission basis and 
accepted orders from various persons or firms to purchase cattle 
on a commission basis for which he charged and received the full 
buying commission. Instead of buying the cattle himself or 
through his employees, he turned these orders over to dealers 
and, to compensate them for purchasing the cattle, respondent 
permitted the dealers to fill the orders at prices greater than the 
prices they paid for the cattle. 

4. At various times during the years 1944, 1945, 1946, 1947, 
and 1948, respondent, in filling orders for which he received the 
full buying commissions, purchased cattle without the consent or 
approval of his principals from a trading partnership composed 
of respondent and C. L. Chapple. In accounting for his purchases 
to the persons or firms for whom he filled the orders, respondent 
failed to disclose the full, true and correct names of the sellers of 
the livestock. 


5. In his annual reports submitted to the Director, Livestock 
Branch, for the years 1946, 1947 and 1948, respondent failed to 
disclose the profits received by him from the operations, at the 
stockyard, of the trading partnership composed of respondent 


and C. L. Chapple. 
CONCLUSIONS 


By reason of the facts set out above, all of which have been 
stipulated by the parties, it is concluded that the respondent has 
engaged in and used unfair, unjustly discriminatory, and decep- 
tive practices and devices contrary to the provisions of the act 
and the regulations issued thereunder. It is also concluded that the 
respondent has violated section 402 of the act by submitting to 
the Director of the Livestock Branch annua! reports which were 
not true and correct. 

Inasmuch as the complainant has joined with the respondent in 
recommending that an order be issued requiring the respondent 
to cease and desist from the acts complained of and suspending 
the respondent’s registration for 30 days, such suspension to be 
held in abeyance for a period of two years, the recommended order 
will be issued. 

ORDER 

The respondent shall cease and desist from engaging in the un- 

fair, unjustly discriminatory, and deceptive practices and devices 
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which are set out above in the Findings of Fact and Conclusions. 
The respondent shall also cease and desist from making annual 
reports to the Director, Livestock Branch, Production and Market- 
ing Administration, which do not correctly disclose all the trans- 
actions involved in his business. 

Respondent’s registration is suspended for a period of 30 days. 
However, this suspension shall be held in abeyance and will not 
become effective unless within two years from this date it is found, 
after opportunity for hearing, that the respondent has again vio- 
lated the act or the regulations issued thereunder. This order shall 
become effective on the sixth day after service upon the re- 
spondent. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2727) 


In re FOUST-YARNELL Stock YARDS. P&S Doc. No. 1598. Decided 
March 27, 1951. 


Increase in Rates and Charges 

Petition for increase in certain rates and charges, as amended by telegram, 
is granted upon agreement of parties and an opportunity to be heard 
afforded the public. 

Mr. John J. Murray for Production and Marketing Administration. Messrs. 
Chambliss, Chambliss & Brown, of Chattanooga, Tennessee, for re- 
spondent Foust-Yarnell Stock Yards, Inc. Joe Allison Stock Yards, Inc., 
of Chattanooga, Tennessee, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is presently operating under an order issued on 
October 2, 1945 (4 A. D. 826) directing the respondent to publish 
and file a tariff establishing as rates and charges for the stockyard 
services which it renders, the rates and charges set out in said 
order. This order became effective on November 1, 1945, and has 
remained in effect since that date. 

By petition filed on November 17, 1950, J. B. Denney, President 
of Foust-Yarnell Stock Yards, Inc., owner of respondent stock- 
yard, requested authority to file a new tariff and put into effect 
certain new and higher rates. 
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Notice of the filing of this petition and its contents was pub- 
lished in the Federal .Register on December 29, 1950 (15 F.R. 
9396). This notice, which set out the current and proposed rates 
in detail, provided a 15 day period during which any interested 
person might indicate a wish to be heard in the matter. No pro- 
test concerning the action petitioned for has been received by the 
Hearing Clerk. 


On January 19, 1951, the attorney for the Livestock Branch 
filed an answer to the petition to the effect that in the opinion of 
the Livestock Branch (1) the proposed increases in selling com- 
“missions for hogs cannot be justified, (2) the proposed commis- 
sions on livestock offered but not sold cannot be justified, and (3) 
certain of the present methods of operation indicate a failure to 
render reasonable stockyard services. The answer stated that the 
Livestock Branch realized that certain increases in respondent’s 
rates would be justified if respondent would make certain improve- 
ments in its methods of operation. The answer then recommended 
that an order be issued authorizing certain charges provided that 
the respondent should file an amendment of its petition modifying 
its request in connection with the commission rates to meet the 
rates set out in the answer and agreeing to comply with nine con- 
ditions also set out in the answer. 


On March 27, 1951, one Joe Allison filed a telegram as President 
of the Joe Allison Stock Yards, Inc., stating that the Joe Allison 
Stock Yards, Inc., is to take over operations of the Foust-Yarnell 
Stock Yards; requesting that Joe Allison Stock Yards, Inc., be 
substituted as respondent in this proceeding; and also requesting 
that the petition filed by J. B. Denney on November 17, 1950, be 
amended to conform to the recommendations of the Livestock 
Branch. 


Inasmuch as the parties are agreed and no protest has been 
received in connection with the petition requesting rates higher 
than those provided for in this order the petition as modified by 
the new operator in the telegram filed March 27, 1951, is granted 
and respondent is authorized to file a new tariff embodying the 
rates recommended by the Livestock Branch in its answer filed on 
January 19, and beginning with the effective date of this order 
assess such rates. Hereafter this proceeding shall be identified as 
Joe Allison Stock Yards, Inc., respondent, P. & S. Docket No. 1598. 


The respondent, who must prepare for and be ready to comply 
with this order on its effective date, wishes to have it become effec- 
tive as soon as possible. All interested persons have been afforded a 
period of 15 days within which to be heard upon the petition for 
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rates higher than those authorized in this order. The Packers and 
Stockyards Act provides that no order of this nature shall be 
effective in less than five days after its date. Undue delay in mak- 
ing this order effective may have an adverse effect upon market- 
ing facilities. Accordingly, good cause is found for making it 
effective in less than 30 days. This order shall become effective 
on the sixth day after its date of signature and remain in effect 
for a period of one year unless changed by further order before 
that date. 

A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 2728) 
In re NOBLE OGDEN. P&S Doc. No. 1915. Decided March 29, 1951. 


Cease and Desist—Violation of Act—Books and Records 


Upon admission of the facts alleged in the order of inquiry and consent 
to the order herein, respondent is directed to cease and desist from 
falsifying prices paid when billing purchasers, and is directed to keep 
proper books and records including records required by section 201.46 
of the regulations.* 

Mr. John J. Murray for Production and Marketing Administration. Mr. L. T. 
Peniston of Berry & Peniston, of New Castle, Kentucky, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director of the Live- 
stock Branch, Production and Marketing Administration, on Aug- 
ust 21, 1950. By his amended answer filed on February 21, 1951, 
the respondent admitted the factual allegations of the notice of 
inquiry and consented to the issuance, without a hearing, of a 
cease and desist order. On March 1, 1951, the complainant recom- 
mended that an order be issued directing the respondent (1) to 
cease and desist from the practices complained of and (2) to keep 
such accounts, records, or memoranda as fully and correctly dis- 
close all transactions involved in his business including the records 
required by section 201.46 of the regulations. 
<< Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions. -Ed. 
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FINDINGS OF FACT 


1. The respondent is an individual who at all times mentioned 
herein was registered with the Secretary of Agriculture as, and 
engaged in the business of, a dealer buying and selling all species 
of livestock at the posted stockyards at Lancaster, Danville, Lex- 
ington, Paris, and Richmond, all in the State of Kentucky. 


2. At all times mentioned herein the following stockyards, all 
in the State of Kentucky, were posted as stockyards subject to the 
provisions of the act: 


Garrard County Stockyards Co., Lancaster 
Boyle County Stockyards Co., Inc., Danville 
Blue Grass Stockyards Co., Inc., Lexington 
Clay-Gentry Stock Yards Co., Inc., Lexington 
Cynthiana Stockyards, Inc., Cynthiana 

The Paris Stock Yards, Paris 

Farmers Stock Yards Co., Inc., Mt. Sterling 
Madison Sales Company, Inc., Richmond 
Farmers Stockyards, Flemingsburg 


3. At divers times during the period beginning November 1, 
1949, and ending January 31, 1950, respondent wilfully falsified 
the prices paid for livestock purchased at the stockyards men- 
tioned in Finding 2 when billing the Fischer Packing Company 
and the Vissman Packing Company, both of Louisville, Kentucky, 
for animals sold to them pursuant to agreements providing that 
the packers would pay the same amounts that respondent paid for 
the animals plus an agreed mark-up per hundredweight. 


4. During the year 1949 and January, February, March, April, 
and May, 1950, respondent did not keep accounts, records or 
memoranda which fully and correctly disclose all purchases and 
sales in violation of section 401 of the act and section 201.46 of 
the regulations. 

CONCLUSIONS 


Inasmuch as a cease and desist order has been recommended 
by the complainant and consented to by the respondent, such an 
order will be issued. 

ORDER 


The respondent shall cease and desist from falsifying prices 
paid for livestock when billing purchasers. 

The respondent shall keep such accounts, records, or memo- 
randa as fully and correctly disclose all transactions involved in 
his business including the records required by section 201.46 of 
the regulations (9 CFR 201.46). 
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This order shall become effective on the sixth day after the 
date hereof. Copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 2729) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YorRK CITY, NEW YorkK. P&S 
Doc. No. 1146. Decided March 29, 1951. 


Increase in Rates and Charges 


Petition for increase in certain rates and charges, as amended, is granted 
upon agreement of the parties and an opportunity for interested persons 
to be heard. 

Mr. John J. Murray for Production and Marketing Administration. Mr. 
Henry Goldsmith, of Brooklyn, New York, for Nearby States Live 
Poultry Shippers, Inc. Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro 
& Epstein, of New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended, (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order dated Janu- 
ary 10, 1951, continuing in effect the order of July 12, 1949, (8 
A. D. 787). The order of July 12, 1949, authorized the assessment 
of the following charges for handling live poultry: 

On consignments of 1 to 5 baskets, inclusive, 
214 cents per pound 

On consignments of more than 5 baskets 
214, cents per pound 

On consignments of turkeys, geese and capons 
314 cents per pound 

By petition filed on November 13, 1950, as amended by petition 
filed on March 20, 1951, respondents have requested that they be 
authorized to assess the following charges for a period of one 


year: 
On consignments of 1 to 5 baskets, inclusive, 


234, cents per pound 
On consignments of more than 5 baskets 
214 cents per pound 











352 PACKERS AND STOCKYARDS ACT, 1921 No. 2729 
Cite as 10 A.D. 351 


On consignments of turkeys, geese and capons 
3 cents per pound 


Notice of the filing of the petition on November 13, 1950, and 
the contents of the petition was published in the Federal Register 
on November 25, 1950, (15 F.R. 8090). This notice which provided 
an opportunity for any interested person to indicate a desire to be 
heard in the matter, set out the charges petitioned for including 
the charge on consignments of turkeys, geese and capons in the 
amount of 314 cents per pound. 


_ On November 28, 1950, Henry Goldsmith, representing the 
Nearby States Live Poultry Shippers, Inc., filed a request for 
hearing on the matters covered by the petition, with the Hearing 
Clerk. Subsequently on March 28, 1951 Henry Goldsmith, still 
acting for the Nearby States Live Poultry Shippers filed a letter 
with the Hearing Clerk withdrawing his protest and request for 
hearing. 


On March 28, 1951, the attorney for the Livestock Branch, 
Production and Marketing Administration filed an answer to the 
effect that it has made a study of the revenue-producing power of 
the rates requested by respondents and other pertinent data; that 
officials of the Livestock Branch, representatives of respondents 
and the representative of the Nearby States Live Poultry Shippers 
Inc. have met and discussed the matters covered by the petition 
as well as the protest; and that the Livestock Branch has con- 
cluded that the rates sought by the petition cannot be justified but 
that some increase in respondents’ revenues is justified. The an- 
swer also stated that the protest of the Nearby States Live Poultry 
Shippers, Inc., had been withdrawn and recommended that an 
order be issued authorizing a charge of 214 cents per pound on all 
consignments except turkeys, geese, and capons and a charge of 
3 cents per pound on turkeys, geese, and capons, such order to be 
in effect for a period of one year unless changed by further order 
before the expiration of the year. This recommendation was con- 
ditioned upon agreement by respondents to meet certain record 
and reporting requirements. 


By letter filed on February 23, 1951, and the petition filed on 
March 20, 1951, respondents indicated that they were aware of 
the content of the answer which the Livestock Branch proposed 
to file and “are satisfied to accept an order to be entered on the 
basis of said answer and petition.” 


Inasmuch as the parties are agreed and the single protest has 
been withdrawn the petition is granted and respondents are au- 
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thorized to file a new tariff and, beginning on the effective date of 
this order, assess the following charges for handling live poultry: 


On all consignments except turkeys, geese, and capons 
214 cents per pound 

On consignments of turkeys, geese, and capons 
3 cents per pound 


The respondents shall (1) keep accurate and detailed records of 
expenditures for “business getting and maintaining,” and (2) 
furnish, 30 days before the expiration date of this order, operat- 
ing statements showing information with respect to revenues and 
expenses similar to the operating statements attached to and made 
a part of respondents’ petition filed on November 13, 1950, which 
operating statements shall be modified to show the breakdown of 
expenses for “business getting and maintaining.” 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become effec- 
tive as soon as possible. All interested persons have been afforded 
a period of 15 days during which to be heard on the petition for 
the same or higher charges than those authorized here. The Pack- 
ers and Stockyards Act provides that no order of this nature shall 
be effective in less than five days after its date. Any undue delay 
in making this order effective may adversely affect marketing 
facilities. Accordingly good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the 6th day following its 
date of signature and remain in effect for a period of one year 
unless changed by further order before the end of the year. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2730) 
PACA Doc No. 5264.* Decided March 6, 1951. 


Dismissal—Settlement between Parties 


Where the parties signed and submitted for the record a settlement agree- 
ment, and thereafter complainant authorized dismissal of the complaint, 
and respondent authorized dismissal of the countercomplaint, the 
complaint and countercomplaint are dismissed.** 

8 As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 

** Reference to other points involved in this case will be found in Index-Digest and Subject- 

Index in this issue of Agriculture Decisions.-.Ed, 











354 PERISHABLE AGRICULTURAL COMMODITIES No. 2731 
ACT, 1930 Cite as 10 A.D. 354 


Messrs. Best, Flanagan, Rogers, Lewis and Simonet, of Minneapolis, 
Minnesota, and Mr. M. Joseph Greenblatt, of Vineland, New Jersey, for 
complainant. Respondent pro se. Mr. Oren J. Garness, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
involving a carload of sweet potatoes alleged to have been sold and 
delivered by complainant to respondent in January 1949. Informal 
. complaint was filed on April 21, 1949, and formal complaint was 
filed January 6, 1950. 


On January 13, 1950, respondent was served with a copy of the 
formal complaint together with a copy of the report of investi- 
‘gation prepared by the Regulatory Division, Fruit and Vegetable 
Branch. Complainant’s attorney received a copy of the report of 
investigation on the same day. 


Respondent’s answer, filed with the Department on January 27, 
1950, denies liability on the ground that the commodity delivered 
failed to meet contract requirements and, further, asserts a coun- 
ter-complaint for the amount of the damage allegedly suffered by 
respondent as a result thereof. Respondent requested an oral 
hearing. 

Before the hearing was opened, the parties entered into a settle- 
ment agreement and signed a “Stipulation for Settlement,” a copy 
of which is included in the record. By letter addressed to the 
Presiding Officer and dated February 16, 1951, respondent au- 
thorized dismissal of its countercomplaint. On the same date com- 
plainant’s attorney, by motion, authorized dismissal of the com- 
plaint. Accordingly, the complaint and countercomplaint filed 
herein are dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2731) 


In re LOUIS MORINSKY, T.A. GEORGE RICE & COMPANY. PACA Doc. 
No. 5459. Decided March 7, 1951. 


Revocation of License—Repeated and Flagrant Violations of Act— 
Failure to Account and Pay for Produce Handled on Consignment 


Respondent’s failure to account and pay to his consignors promptly the net 
proceeds due them for numerous shipments of various commodities 
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handled by him on consignment constitutes repeated and flagrant viola- 
tions of the act, for which his license should be revoked and the facts 
and circumstances published.* 


Mr. John T. Pearson, for Production and Marketing Administration. Mr. 
Louis Morinsky, trading as George Rice & Company, of Philadelphia, 
Pennsylvania, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted by 
the complaint of T. C. Curry, Chief of the Regulatory Division of 
the Fruit and Vegetable Branch, Production and Marketing Ad- 
ministration, United States Department of Agriculture, filed on 
January 3, 1951. 

It is alleged in the complaint that the respondent, Louis Morin- 
sky, failed to account and to pay for numerous shipments of per- 
ishable agricultural commodities in violation of section 2 of the 
act. A copy of the complaint was served upon the respondent on 
January 10, 1951. No answer to the complaint has been filed or 
oral hearing requested and, therefore, under the rules of practice 
in such a proceeding, the respondent is deemed to have admitted 
the material facts of the complaint and waived his right to an oral 
hearing. Hearing Examiner Earl J. Smith issued an examiner’s 
report recommending that the respondent be found to have vio- 
lated the act as charged and that his license be revoked. The 
respondent filed no exceptions to the report. 


FINDINGS OF FACT 

1. Respondent is an individual who, at all times herein men- 
tioned, was trading under the firm name and style of George Rice 
& Company, 120 Dock Street, Philadelphia, Pennsylvania, receiv- 
ing on consignment perishable agricultural commodities in the 
course of interstate commerce. 

2. License No. 120329 was issued to respondent under provi- 
sions of the act to trade as George Rice & Company on March 21, 
1949, and was renewed on the first anniversary date thereafter 
to March 21, 1951. 

3. In the following instances, respondent received shipments 
of fruits and vegetables in interstate commerce for sale on con- 
signment, but failed, neglected, or refused to pay the shippers all 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions. Ed. 
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or any part of the net proceeds received from the sale of said 
shipments: 

(a) During the months of July, August and September, 1950, 
the American Garlic Company, 413 Greenwich Street, New York, 
New York, shipped to respondent in three consignments a total 
of 270 bags of garlic and 40 bags of coconuts for sale on consign- 
ment. Respondent sold the garlic and coconuts for gross returns 
of $213.75. Deductions for transportation, handling and sales 
commission left net proceeds of $165.05 due the shipper. Respond- 
ent has not paid the shipper the net proceeds or any part thereof. 

(b) During the months of July and August, 1950, Woodrow 
Wilkerson, Pocomoke City, Maryland, shipped to respondent in 
four consignments a total of 555 bags of potatoes for sale on 
consignment. Respondent sold the potatoes for gross returns of 
$748. Deductions for handling and sales commission left net pro- 
ceeds of $655.62 due the shipper. Respondent has not paid the 
shipper the net proceeds or any part thereof. 


(c) During the month of July 1950, W. O. Odom, Sycamore, 
Georgia, shipped to respondent for sale on consignment 495 ham- 
pers of crowder peas and 11 hampers of butterbeans. Respondent 
realized for the shipment gross returns of $855.90. Deductions for 
handling, storage, ice, trucking charges and sales commission left 
net proceeds of $672.55 due the shipper. Respondent has not paid 
the shipper the net proceeds or any part thereof. 

(d) During the month of August 1950, Oliver Harding, Kur- 
lock, Maryland, shipped to respondent in eight consignments a 
total of 2,610 crates and flats of cantaloups and 63 crates of honey 
ball melons for sale on consignment. Respondent sold the canta- 
loups and honey ball melons for gross returns of $2,429.15. Deduc- 
tions for handling and sales commission left net proceeds of 
$2,157.50 due the shipper. Respondent has not paid the shipper 
the net proceeds or any part thereof. 

(e) During the months of August and September, 1950, Ben 
Hurwitz, Schenevus, New York, shipped to respondent in six 
consignments a total of 1,349 crates of cauliflower for sale on 
consignment. Respondent sold the cauliflower for gross returns of 
$1,876. Deductions for handling charges, sales commission and 
storage charges left net proceeds of $1,635.75 due the shipper. 
Respondent has not paid the shipper the net proceeds or any part 
thereof. 

(f) During the month of August 1950, Joe Lord, Kurlock, 
Maryland, shipped to respondent in two consignments a total of 
136 crates and flats of cantaloups for sale on consignment. Re- 
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spondent sold the cantaloups for gross returns of $113. Deductions 
for handling, freight charges and commissions left net proceeds 
of $77.37 due the shipper. Respondent has not paid the shipper 
the net proceeds or any part thereof. 


(g) During the months of August and September, 1950, Frank 
Weiszczek, Robbinsville, New Jersey, shipped to respondent in 
five consignments a total of 509 bags of potatoes for sale on con- 
signment. Respondent sold the potatoes for gross returns of 
$767.60. Deductions for handling and sales commission left net 
proceeds of $678.76 due the shipper. Respondent has not paid the 
shipper the net proceeds or any part thereof. 

(h) During the month of August 1950, W. O. Whiteley, Wil- 
liamsburg, Maryland, shipped to respondent in four consignments 
a total of 470 crates and flats of cantaloups for sale on consign- 
ment. Respondent sold the cantaloups for gross returns of $546.35. 
Deductions for handling charges and sales commission left net 
proceeds of $487 due the shipper. Respondent has not paid the 
shipper the net proceeds or any part thereof. 

(i) During the month of August 1950, George W. Osborne, 
Kurlock, Maryland, shipped to respondent 45 crates of cantaloups 
for sale on consignment. Respondent sold the cantaloups for gross 
returns of $38.40. Deductions for handling charges, freight 
charges, and sales commission left net proceeds of $25.92 due the 
shipper. The respondent has not paid the shipper the net proceeds 
or any part thereof. 

(j) During the month of August 1950, A. N. Harper & Son, 
Rhodesdale, Maryland, shipped to respondent 75 crates of canta- 
loups for sale on consignment. Respondent sold the cantaloups 
for gross returns of $67.25. Deductions for handling charges, 
freight charges and sales commission left net proceeds of $44.65 
due the shipper. The respondent has not paid the shipper the net 
proceeds or any part thereof. 

(k) During the months of August and September, 1950, Max 
Stopfer, Felton, Delaware, shipped to respondent in six consign- 
ments a total of 386 baskets of tomatoes and 7 baskets of green 
corn for sale on consignment. Respondent sold the tomatoes and 
corn for gross returns of $245.20. Deductions for handling and 
sales commission left net proceeds of $216.74 due the shipper. The 
respondent has not paid the shipper the net proceeds or any part 
thereof. 


4. For each of the consignments respondent prepared an ac- 
count sale showing the gross returns, deductions and net proceeds, 
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which accounts sales were not delivered to the consignors but were 
retained by the respondent. 


5. By letter dated December 7, 1950, respondent was notified 
of the violations alleged and afforded an opportunity to demon- 
strate or achieve compliance with the provisions of the act. No 
reply has been received. 


CONCLUSIONS 


Respondent’s failure to account and pay for shipments of per- 
ishable agricultural commodities, as set forth in the findings of 
- fact herein, constituted repeated and flagrant violations of section 
2 of the act, for which his license should be revoked and the facts 
published, as authorized by section 8 of the act. 


ORDER 


Effective 10 days after this date, the respondent’s license is 
revoked and the facts as set forth herein shall be published. 


(No. 2732) 


W. J. WESCOTT v. YONK RUBIN & SON AND/oR A. L. SCHIANO. 
PACA Doc. No. 5205. Decided March 7, 1951. 


Second Petition for Reconsideration Not Accepted for Filing 


Where respondent filed second petition for reconsideration contending that 
defenses made in first petition for reconsideration, which was dismissed, 
were not given due consideration, held, defenses are without merit 
and second petition should not be accepted for filing.* 


Filing of Second Petition for Reconsideration— 
Discretion—Practice and Pleading 


While the rules of practice contemplate that a party may file, as a matter 
of right, a petition for reconsideration of an order that has been 
entered, it is within the discretion of the Judicial Officer whether to 
permit a party to file a second petition after the first one has been dis- 
posed of.* 


Statute of Frauds—Effect of Failure to Make 
Timely Affirmative Defense 


An affirmative defense, such as the statute of frauds, is not timely made 
when raised for the first time in a petition for reconsideration.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent Yonk Rubin 
& Son. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order dated January 24, 1951, was issued awarding reparation to 
complainant against respondents in the amount of $1,088.75 with 
interest. On February 6, 1951, a petition for reconsideration was 
filed on behalf of Yonk Rubin & Son. In an order dated February 
20, 1951, it was held that the contentions and defenses contained 
in the petition were without merit and the petition was dismissed. 
On February 23, 1951, the Department received a second petition 
for reconsideration from Yonk Rubin & Son. 


In the new petition, it is contended that due consideration was 
not given in the order of February 20, 1951, to two of the de- 
fenses contained in the first petition for reconsideration. These 
defenses are, (1) the contract was not in interstate commerce and 
(2) the contract was not in writing as required by the statutes 
of the State of Pennsylvania. As pointed out in the order of Feb- 
ruary 20, 1951, these two defenses were not raised at any time 
during the original proceeding. An affirmative defense, such as a 
statutory requirement that an agreement be in writing, is not 
timely made when it is raised for the first time in a petition for 
reconsideration. Furthermore, it is considered that the defenses 
are without merit for the reasons stated in the order of February 
20, 1951. 


The rules of practice contemplate that a party may file, as a 
matter of right, a petition for reconsideration of an order that 
has been entered. The rules make no provision for filing more than 
one such petition. We think it is within our discretion whether to 
permit a party to file a second petition for reconsideration after 
the first one has been disposed of. At some point the administra- 
tive consideration of the case must be brought to a conclusion. 


Respondent’s second petition for reconsideration, received for 
filing on February 23, 1951, shall not be accepted for filing in 
this proceeding. This order shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 2733) 


CARIBBEAN BANANA IMPORTERS, INC. v. W. P. KEELING. PACA 
Doc. No. 5135. Decided March 13, 1951. 


Failure to Pay Balance of Purchase Price 


Where complainant sold bananas to respondent, and respondent accepted the 
delivery, paid part of the agreed purchase price and failed to show the 
extent of damages caused by a breach of warranty as to size, reparation 
should be awarded to complainant for the balance of the agreed price 


of the bananas.* 


Dismissal of Counterclaim—Failure to Prove Extent of Damages 


Where complainant sold bananas to respondent and the latter accepted the 
bananas upon delivery but inspection disclosed that the bananas were 
not of the size warranted by complainant, it is held, that complainant 
failed to prove the market value of the bananas actually delivered and 
the value of bananas meeting the contract requirements as to size and 
thus failed to establish what, if any, damages were actually sustained 
by him and, therefore, the counterclaim should be dismissed.* 


Caribbean Banana Importers, Inc., of Coral Gables, Florida, complainant 
pro se. Mr. Jean Cook, of Texarkana, Arkansas, for respondent. Mr. 
Raymond O. Denham, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), for the recovery of 
reparation in the amount of $659.20, being the balance allegedly 
due on the purchase price of a carload of bananas sold by com- 
plainant to respondent. Informal complaint was received by the 
Regulatory Division, Fruit and Vegetable Branch, on July 9, 1948. 
Formal complaint was filed on April 11, 1949, and copy thereof, 
together with a copy of the report of investigation, was served on 
respondent on May 23, 1949. On the same day a copy of the report 
of investigation was served on complainant. On June 3, 1949, 
respondent filed an answer which denied liability, and which 
contained a counterclaim for $400 due to the alleged loss sustained 
by reason of complainant’s misrepresentations. 

A formal hearing was held in Texarkana, Arkansas, on Novem- 
ber 14, 1949, at which respondent and his counsel were present. 
The complainant was not represented by any of its officers or by 
counsel, but complainant’s evidence in the form of depositions was 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed, 
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admitted in evidence upon written request and motion of com- 
plainant. After complainant’s evidence was entered in the record, 
the hearing was adjourned until February 7, 1950, upon motion 
of respondent’s counsel. On February 7, 1950, the hearing was 
reopened and the evidence of respondent was heard. At the hear- 
ing on February 7, 1950, complainant was not represented by 
any of its officers or by counsel, and respondent was not repre- 
sented by counsel but presented his case in person. Complainant’s 
proof consists of depositions of three witnesses, Richard Jacob, 
Otto Steinway, and Arthur Schwartz, all employees of com- 
plainant. 
FINDINGS OF FACT 

1. Complainant, Caribbean Banana Importers, Inc., is a cor- 
poration whose principal office is located at 3186 Prairie Avenue, 
Miami, Florida. At the time of the transaction involved herein 
complainant was licensed under the act. 

2. Respondent is an individual, W. P. Keeling, whose address 
is 409 E. Third Street, Texarkana, Arkansas. At the time of the 
transaction involved herein respondent was licensed under the 
act. 

3. On or about May 28, 1948, in the course of interstate com- 
merce, complainant agreed to sell and respondent agreed to pur- 
chase one carload of Mexican bananas at the rate of $0.06 per 
pound. Complainant, through its general manager, warranted that 
such bananas were good green fruit weighing 43 pounds per stem 
and up, with the exception of 125 stems which were smaller. 
Terms of the contract were cash, f.o.b. Brownsville, Texas. After 
the oral contract was entered into, respondent wired complainant 
$800 to be applied on the purchase price, and agreed to remit the 
balance upon arrival of the bananas in Texarkana, Arkansas. 

4. The bananas weighing 24,320 pounds were shipped in re- 
frigerator car PFE 92945 in interstate commerce from Browns- 
ville, Texas, on the evening of May 29, 1948, and arrived in Tex- 
arkana, Arkansas, on June 1, 1948. All freight charges were paid 
by respondent. Respondent’s inspection of the bananas, as well as 
an inspection made by an independent banana dealer located in 
Texarkana, Arkansas, disclosed that such bananas were not of 
the size warranted by complainant’s general manager. Respondent 
telephoned Richard Jacob, an agent of the complainant in Browns- 
ville, Texas, and advised him that the bananas were not as war- 
ranted, offering to pay complainant $100 for the cancellation of 
the contract. The offer was not accepted. After non-acceptance of 








362 PERISHABLE AGRICULTURAL COMMODITIES No. 2733 
ACT, 1930 Cite as 10 A.D. 360 


respondent’s offer, respondent proceeded to sell or otherwise 
dispose of the bananas. 


5. The total purchase price for the 24,320 pounds of bananas 
at $0.06 per pound was $1,459.20. Respondent’s payment of $800 
on account left a balance due of $659.20, no part of which has been 
paid. 

6. Respondent has failed to prove that the value of the bananas 
actually received and accepted was any less than would have been 
the value of bananas of the warranted size. 


7. Informal complaint was filed on July 9, 1948, which was with- 
“in nine months after the cause of action accrued. 


CONCLUSIONS 


It seems clear that an oral contract was entered into for the 
sale by complainant and purchase by respondent of a carload of 
bananas at the price of $0.06 per pound, terms cash, f.o.b. Browns- 
ville, Texas. The respondent paid complainant $800 before ship- 
ment of the bananas and it was agreed that respondent would pay 
the balance of the purchase price upon arrival of the bananas in 
Texarkana, Arkansas. Upon arrival, respondent accepted the 
bananas, and paid the freight thereon. Inspection disclosed that 
the bananas were not of the size warranted by complainant, and 
respondent offered complainant $100 for the cancellation of the 
contract, which offer was not accepted by complainant. Respond- 
ent then sold or otherwise disposed of the bananas, claiming a 
financial loss of about $400. 

By accepting delivery of the bananas, respondent became liable 
for the unpaid balance of the contract purchase price. The breach 
of warranty of size does not absolve respondent from this liability, 
but he may apply the damages resulting from this breach in 
diminution of the remaining amount due. There remains the ques- 
tion what damages, if any, respondent has suffered due to com- 
plainant’s breach of an express warranty of size. General damages 
for the breach of warranty here involved would be the difference 
between the value of the bananas actually delivered at Texarkana 
and the value at Texarkana of bananas meeting contract require- 
ments as to size. C. & S. Produce v. L. N. Coxe, 8 A. D. 614. The 
burden of proving both values is upon the buyer, the respondent 
in this case. The respondent has introduced no evidence of what 
these values were. For lack of proof of damages resulting from 
the breach, no deduction may be made in favor of respondent. Also, 
for the same failure to prove damages, the counterclaim should be 
dismissed. 
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Respondent’s failure to pay the balance due of $659.20 on the 
contract purchase price is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of the 
unpaid balance of $659.20, with interest, and the facts should be 
published. 

ORDER 

Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $659.20, with interest thereon 
at the rate of 5 percent per annum from June 1, 1948, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2734) 


ARTHUR SCHWARTZ v. VALLEY FRUIT & PRODUCE Co., INC., AND 
BUCKHANNON FRUIT COMPANY. PACA Doc. No. 5474. Decided 
March 13, 1951. 


Failure to Pay Purchase Price—Default 

Where complainant alleged that he sold two truckloads of bananas to 
respondents but that respondents paid only a part of the purchase 
price of one load, and where respondents failed to file an answer, it 
is held, respondents’ failure to file an answer to the complaints con- 
stitutes an admission of the facts alleged in the complaints and a waiver 
of oral hearing, and respondents’ failure to pay the full purchase prices 
is in violation of the act for which reparation should be awarded 
complainant in the amount of the unpaid balance.* 


Mr. Arthur Schwartz, of Miami Beach, Florida, complainant pro se. Mr. 
Edmund D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received June 15, 1950, and a formal 
complaint was filed October 4, 1950, alleging that complainant 


sold a truckload of bananas to respondents on or about May 22, 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


a 
Index in this issue of Agriculture Decisions... Ed 
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1950, but that respondents failed to pay the agreed purchase price 
of $1,460.40. Another informal complaint was received June 15, 
1950, and a second formal complaint was filed November 6, 1950, 
alleging that complainant sold the same respondents another 
truckload of bananas on or about May 8, 1950, but that respond- 
ents made only part payment therefor and that $333.26 was still 
due on this shipment. 

Copies of the reports of investigations made by the Regulatory 
Division of the Fruit and Vegetable Branch were served on com- 
plainant on October 30, 1950, and on November 20, 1950. Copies 
. of the report of investigation and the formal complaint relating 
to the shipment of May 22, 1950, were served on Valley Fruit & 
Produce Co., Inc. on October 31, 1950, and on Buckhannon Fruit 
Company on December 28, 1950. Copies of the report of investi- 
gation and the formal complaint relating to the shipment of May 
8, 1950, were served on Valley Fruit & Produce Co., Inc. on De- 
cember 28, 1950, and on Buckhannon Fruit Company on November 
21, 1950. 

At the time of the service of the formal complaints, respond- 
ents were notified in writing that answers should be filed within 
20 days thereafter and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file answers would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaints. Respondents have not filed answers. The issuance 
of an order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Arthur Schwartz, whose ad- 
dress is 3724 Sheridan Avenue, Miami Beach, Florida. 


2. Respondent Valley Fruit & Produce Co., Inc. is a corpora- 
tion, and its address is 212 Henry Avenue, Elkins, West Virginia. 
At the time of the transactions complained of herein, this respond- 
ent was licensed under the act. 

3. Respondent Buckhannon Fruit Company is a corporation, 
and its address is 21614 North Sixth Street, Clarksburg, West 
Virginia. At the time of the transaction of May 8, 1950, this 
respodnent was licensed under the act. At the time of the trans- 
action of May 22, 1950, this respondent was not licensed, but was 
subject to license under the act, its license having terminated May 
17, 1950. This respondent subsequently paid arrearage fees cover- 
ing the period May 17, 1950, to September 13, 1950. 


4. On or about May 8, 1950, in the course of interstate com- 
merce, complainant sold to respondents one truckload, or 28,480 
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pounds, of Mexican Chiapas bananas, represented to be of first 
grade quality, in green condition, at 514 cents per pound, f.o.b., 
Brownsville, Texas, plus a loading dock fee of $15, or for an 
agreed total purchase price of $1,581.40. 

5. On or about May 8, 1950, bananas complying with the terms 
of the contract as to grade, quantity, quality and condition, were 
shipped by truck from complainant in Brownsville, Texas, to re- 
spondents in Buckhannon, West Virginia. 

6. Upon arrival at destination, respondents accepted the ba- 
nanas, but paid only $1,250 by two checks, leaving a balance due 
of $331.40. A protest fee of $1.86 was charged complainant on one 
of the checks, which was returned unpaid but later made good. The 
amount due complainant on this shipment is $333.26, no part of 
which has been paid. 

7. On or about May 22, 1950, in the course of interstate com- 
merce, complainant sold to respondents one truckload, or 26,280 
pounds, of Mexican, first quality, bananas at 515 cents per pound, 
f.o.b., Brownsville, Texas, plus loading dock fee of $15, or for an 
agreed total purchase price of $1,460.40. 

8. On or about May 22, 1950, bananas complying with the terms 
of the contract as to grade, quantity, quality and condition, were 
shipped by truck from complainant in Brownsville, Texas, to re- 
spondents in Elkins, West Virginia. 

9. Upon arrival at destination, respondents accepted the ba- 
nanas, but have not paid the agreed purchase price of $1,460.40, 
or any part thereof. 

10. Formal reparation complaints were filed October 4, 1950, 
and November 6, 1950, which were within nine months after the 
causes of action accrued. 


CONCLUSIONS 

Failure of respondents to file answers to the complaints con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaints, as provided in the rules of practice (7 
CFR 47.8(c)). 

On the record before us, respondents bought two truckloads of 
bananas from complainant, accepted delivery of both loads, and 
have paid only a part of the purchase price of one load. The un- 
paid balance of the contract prices is $1,791.80, to which should be 
added the protest fee of $1.86 charged to complainant when one of 
respondents’ checks was protested for nonpayment. The total 
amount due complainant from respondents is $1,793.66. 
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Respondents’ failure to pay complainant the purchase prices of 
the two shipments of bananas, plus the protest fee of $1.86, is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,793.66, with interest, and the facts 
should be published. 
ORDER 

Within 30 days from the date of this order respondents shall 
pay to complainant, as reparation, $1,793.66, with interest thereon 
at the rate of 5 percent per annum from June 1, 1950, until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2735) 


A. B. C. PRODUCE Co., INC. v. LoRD & SPENCER Co. PACA Doc No. 
5183. Decided March 14, 1951. 


Dismissal of Petition for Reconsideration 


Where it appears that the order in question is supported by the evidence 
and the law applicable thereto, complainant’s petition for reconsideration 
is dismissed without prior service upon respondent.* 


Lord & Spencer Company, of Boston, Massachusetts, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In an order dated December 19, 1950, complainant was awarded 
reparation against respondent in the amount of $2,008.70, with 
interest. On January 2, 1951, respondent filed a petition for re- 
consideration. 

In the petition respondent refers to various portions of the evi- 
dence which it believes may have been overlooked. Respondent 
contends that on the basis of the evidence the complaint should 
have been dismissed. All of the evidence of record, including that 
to which respondent refers, was considered in the issuance of the 
order of December 19, 1950. It is concluded that this order is sup- 
ported by the evidence and the law applicable thereto. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in thix issue of Agriculture Decisions.-Ed. 
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Respondent’s petition for reconsideration is dismissed without 
prior service upon complainant. 

The reparation awarded in the order of December 19, 1950, 
shall be paid within 30 days from the date of this order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2736) 


PACA Doc. No. 5013.* Decided March 14, 1951. 


Dismissal—Settlement between Parties 


Where the parties entered into a stipulation agreement providing for settle- 
ment of the controversy by the payment of designated amounts to 
complainant by respondent, and the Department has been notified that 
respondent has discharged all its obligation under the stipulation, the 
complaint is dismissed. 


Mr. Michael Bernstein, of Bernstein, Weiss, Tomson, Hammer & Parter, of 
New York, New York, and Mr. Donn F. Lawwill, of Aberdeen, Washing- 
ton, for complainant. Mr. David Gorfinkel, of Gorfinkel & Adler, of 
Yonkers, New York, and Messrs. Livingston & Livingston, of New York, 
New York, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In its formal complaint filed February 24, 1948, complainant 
alleged that respondent wrongfully refused to accept and pay for 
two carloads of frozen blackberries sold and tendered for delivery 
by complainant to respondent, and that complainant was thereby 
damaged in the amount of $6,547.76. On August 25, 1948 respond- 
ent filed an answer to the formal complaint, denying the existence 
of a contract and denying liability. An opportunity for oral hear- 
ing was afforded the parties at New York, New York, on February 
23, 1949. Counsel for both parties appeared and stated that they 
had agreed to submit the matter under the shortened procedure, 
whereupon the hearing was adjourned. By letter dated July 5, 
1949, the Department was notified that the parties had entered 
into a stipulation providing for settlement of the controversy by 


* As explained in Prefatory Note, the identities of the parties are not disclosed._—Ed. 
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the payment by respondent to complainant of designated amounts 
each month beginning September 1, 1949 and ending March 1, 
1951. It was further agreed by the parties that, should respondent 
default in the making of any of the agreed payments, then a repa- 
ration award in the full amount of the original claim by complain- 
ant was authorized. A signed copy of the stipulation was submitted 
to the Department. 

By letter dated March 2, 1951, counsel for complainant notified 
the Department that respondent has discharged all its obligations 
under the stipulation entered into by the parties, and that the 
“case may now be closed. Accordingly, the complaint filed in this 
proceeding is hereby dismissed. 

Copies of this order shall be served on the parties. 


(No. 2737) 
PACA Doc. No. 5311.* Decided March 14, 1951. 


Denial of Petition for Reconsideration 
Complainant’s petition for reconsideration of the prior order dismissing the 
complaint is denied where it appears that the prior order is supported 
by the evidence and the law applicable thereto.** 
Mr. A. M. Groseclose, of Seattle, Washington, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on November 15, 1950, dismissing the complaint 
on the ground that complainant breached the contract by reason 
of its failure to ship pears which were in suitable shipping condi- 
tion and that respondent’s rejection, therefore, was not without 
reasonable cause. 

The order was served upon complainant on November 20, 1950. 
A petition for reconsideration of the order was filed by complain- 
ant on December 6, 1950, which was 6 days after the expiration 
of the 10-day period provided by the rules of practice for such 
filing. Therefore, since the petition did not operate as an automatic 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed. 
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stay of the order of dismissal, a stay order was issued on December 
13, 1950, pending the issuance of a further order in the proceeding. 

In its petition for reconsideration of the order complainant 
lists several exceptions to the Department’s ruling and theories of 
error on the part of the Judicial Officer in dismissing the com- 
plaint. Complainant contends in paragraph 1(b) of the petition 
that the destination inspection does not reverse the Federal in- 
spection at point of origin. The destination inspection in this case 
was not an appeal inspection and, therefore, could not reverse the 
inspection at shipping point. In an early decision under the act, 
Baker Produce Corp. v. Florida Fruit and Produce Co., 8. 1340, 
PACA Doc. No. 1994, the Secretary said, “ * * * The certificate 
of Federal inspection made at shipping point shows compliance 
with the contract, as contended by complainant, but the destina- 
tion inspection certificate, while not covering an appeal inspection, 
must be taken into consideration as evidencing inherent defects 
which were necessarily present at the time of shipment, although 
not readily apparent at that time.” The official inspection certifi- 
cate at shipping point in the case before us indicates that, from all 
outward appearances, the pears when loaded complied with the 
contract requirements. There was no statement that any of the 
pears did or did not have freezing injury at the time of inspection. 
It is recognized, however, that it would be difficult to determine 
that the pears had been injured by being subjected to low temper- 
atures immediately prior to the time of loading, and it is not un- 
reasonable to conclude that the freezing injury which apparently 
existed in the pears at the time of shipment was overlooked by the 
shipping point inspector. Complainant’s contention that we based 
our conclusions, in part, upon the freezing damage to the pears 
in the bottom layer of boxes found at destination, and which 
appeared to have been caused by freezing in transit, is nullified by 
the last sentence of the first paragraph of the conclusions in the 
original order, stating that, “Had this been the only damage in 
the carload of pears upon arrival, unquestionably the loss would 
have been respondent’s and the rejection would have been un- 
lawful.” 

Complainant states in its petition that the Secretary held, in 
a January 1950 case (Anonymous Decision, 9 A. D. 136), that 
destination inspection of only part of the lot did not challenge 
the validity of shipping point inspection. This is not an entirely 
correct interpretation of the decision in that case. The question 
there was whether the tomatoes under consideration were U.S. 
No. 1 grade at the time of shipment. The Judicial Officer stated 
in the opinion that, “From the evidence presented, there is no basis 
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for concluding that the lot of Tampico brand tomatoes was not 
of U.S. No. 1 grade when shipped. Nor does a consideration of 
the destination inspection, * * * made seven days after shipment, 
alter this conclusion. * * * The specific results (of the destination 
inspection) did not necessarily challenge the validity of the ship- 
ping point determination that the lot was of U.S. No. 1 grade.” 
The question in the case under consideration here is not one of 
grade. It is whether complainant shipped a car of pears that con- 
formed to the terms of the f.o.b. contract, one of which was a 
_ warranty by complainant that the pears were in suitable shipping 
condition at the time of shipment. On the basis of the evidence 
submitted, it was concluded that complainant failed to ship a car 
of pears that were in suitable shipping condition and thereby 
breached the contract. 

We did not base our decision in this case upon “contradictory 
statements made by the Federal inspector at Cleveland,” as con- 
tended by complainant in its petition. The inspector does not state 
in the inspection report, as complainant contends, that he inspected 
“all boxes each side of center bracing and top layer of boxes in 
each end of car,” which complainant says would be a total of 224 
boxes. The statement in the certificate is, “Inspection and certifi- 
cate restricted to product in all boxes one stack each side of center 
bracing and top layer remainder of load in each end of car.” This 
is quite different from saying that he inspected all the boxes in 
those sections of the car. In a restricted inspection such as this, 
the inspector usually examines approximately 10 boxes, but the 
inspector here said in a letter to the Department that in this car 
he inspected about 30 to 35 boxes. Complainant makes much of the 
fact that “only three boxes’ of pears were found showing freezing 
damage which the inspector said were so located as to indicate 
the damage did not occur in the car. Complainant must know that 
all inspection reports are based upon a percentage of the product 
examined. As we pointed out in the original order, the damaged 
pears found constituted between 8 and 10 percent of the samples 
examined by the inspector, which in this case were more than the 
usual number examined in a restricted inspection. 

Complainant appears to rely upon a statement by the inspector 
in a letter to the Department dated February 9, 1950, to the effect 
that, “There was no reason at the time of inspection to think that 
there may have been more boxes showing this condition * * *” 
Complainant probably noted that this statement was qualified by 
the remainder of the sentence, as follows: “ * * * only that from 
a previous experience I had a short time before which I will re- 
late.” The inspector then mentioned another car of D’Anjou pears 
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received by respondent a few weeks previously which, when ex- 
amined upon arrival, appeared to be all right. He stated that, 
“However, when unloading began they found numerous boxes 
scattered throughout the load showing this same type of dry 
internal breakdown,” which this inspector saw and verified. It 
might be pointed out that the inspector could have said in his 
letter of February 9th that there was no reason at the time to 
think there may not have been more boxes showing this condition. 
He simply did not know. In any event, we said in our order of 
November 15, 1950, that the Cleveland inspection certificate states 
on the face thereof that, “I inspected at the time and on the date 
stated above samples believed by me to be representative of the 
following lot of produce.” It is well established that an official 
inspection certificate is prima facie evidence of the truth of the 
statements therein contained. National Produce Company v. Dick- 
inson Produce Company, 6 A. D. 914. To overcome this evidence, 
it must be rebutted by competent and substantial evidence to the 
contrary. No evidence has been offered by complainant which is 
sufficient to rebut the statements contained in the Federal inspec- 
tion report at Cleveland. 

Complainant submits quotations from the New York Fruit Auc- 
tion Reports purporting to show from daily sales of D’Anjou pears 
between December 4, 1949 and January 3, 1950, that complainant’s 
pears topped the market for Extra Fancy grade during the said 
period, with the exception of December 21, 1949, the date on which 
the car of pears in question was sold at auction in New York; 
and also that another car of Extra Fancy D’Anjous, sold on the 
same date as the car in question, averaged only 3 cents per box 
higher than the average on the car of pears under consideration. 
Complainant contends that this “proves there was not anything 
wrong with pears in claim car.” We cannot agree that this is ade- 
quate proof of the condition of the pears in controversy. The fact 
that other shipments of D’Anjou pears by complainant between 
December 4, 1949 and January 3, 1950, “topped the market” for 
that grade in no wise establishes the condition of the car of pears 
shipped to respondent; nor does the fact that another car of Extra 
Fancy D’Anjous sold at auction on the same day averaged only 
3 cents per box higher than the average price per box of the pears 
in question necessarily show that there was nothing wrong with 
the pears in “claim car.” There is nothing to show or indicate 
what the condition of the pears in the other car might have been. 

After a careful reconsideration of all the evidence, it is con- 
cluded that the order of November 15, 1950, is supported by the 
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evidence and the law: applicable thereto. Accordingly, complain- 
ant’s petition for reconsideration is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 2738) 


P. L. ECHOLS v. KENNETH N. SAPP COMPANY. PACA Doc. No. 
5113. Decided March 16, 1951. 


Rejection without Reasonable Cause—Suitable Shipping Condition— 
Sale on F.O.B. Basis—Damage in Transit 


Where complainant alleges that respondent purchased two carloads of 
peaches and rejected them without reasonable cause, and respondent 
alleges that the peaches were not in suitable shipping condition, held, 
that the peaches were sold to respondent on an f.o.b. basis, that the 
peaches were damaged in transit which is a risk assumed by respondent, 
and that complainant should be awarded reparation for the difference 
between the contract prices and the net proceeds received from the 
resale of the rejected peaches.* 

Mr. John H. Carter, of Anna, Illinois, for complainant. Kenneth N. Sapp 
Company, of Winter Haven, Florida, respondent pro se. Mr. Cleve W. 
Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed two informal complaints against respondent 
on August 30, 1948, and two formal complaints were filed January 
17, 1949. The two formal complaints were consolidated into one 
proceeding. Copies of the formal complaints and a copy of the 
report of investigation made by the Regulatory Division of the 
Fruit and Vegetable Branch were served upon respondent on 
March 5, 1949. A copy of the report of investigation was served 
upon complainant on March 7, 1949. Respondent filed a single 
answer to the formal complaints on April 138, 1949. 

In one formal complaint, it is alleged that on August 11, 1948, 
complainant orally sold to respondent 387 bushels of Elberta 
peaches, No. 1 grade, 2 inches and up, at $3.50 per bushel, f.o.b. 
Villa Ridge, Illinois, plus $20 for precooling; that respondent saw 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions,—-Ed. 
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the peaches being loaded in car I.C. 50384; and that respondent 
accepted the peaches and gave a check for the purchase price of 
$1,374.50. Complainant alleges further that on August 18, 1948, 
at the request of respondent, the carrier was notified to release 
the carload to Charles Taxin Company of Philadelphia, Pennsyl- 
vania; that on August 19 or 20, respondent advised complainant 
that payment had been stopped on its check and it would not pay 
for the peaches; and that on August 24, respondent advised that 
it had instructed Charles Taxin Company to mail the account sales 
on the peaches to complainant. An award of reparation is re- 
quested for $1,069.71, the difference between the contract price 
of $1,374.50, and the net proceeds of $304.79 received from 
Charles Taxin Company. 

In the second complaint, complainant alleges that on August 
14, 1948, he orally sold to respondent 396 bushels of Elberta 
peaches, No. 1 grade, 2 inches and up, loaded in car WFEX 61033, 
at $3.25 per bushel, f.o.b. Anna, Illinois, plus $20 for precooling 
or a total of $1,307. Complainant alleges further that on August 
24, respondent advised complainant its customer had rejected the 
peaches; respondent did not intend to pay for the peaches; and it 
had wired Charles Taxin Company to dispose of the peaches. 
Complainant seeks an award of reparation of $1,231.42, the dif- 
ference between the contract price of $1,307 and the net proceeds 
of $75.58 received from Charles Taxin Company. 

Respondent admits in its answer the purchase of the two car- 
loads of peaches, but alleges that it was understood only fruit 
which arrived at destination in satisfactory condition would be 
acceptable. Respondent alleges further that any inspection made 
by respondent before shipment was only for the purpose of select- 
ing satisfactory quality from an appearance standpoint. It is also 
alleged that the peaches arrived at destination in an unsatisfac- 
tory condition and that the presence of Brown Rot shows the fruit 
was not in suitable shipping condition. Liability to complainant 
is denied. 

An oral hearing was held at Winter Haven, Florida, on January 
12, 1950. Appearing as witnesses for complainant were P. L. 
Echols, O. L. McBride, and J. R. Bonner. Kenneth N. Sapp ap- 
peared and testified for respondent. 


FINDINGS OF FACT 
1. Complainant, P. L. Echols, is an individual whose address is 
Anna, Illinois. 
2. Respondent is an individual Kenneth N. Sapp, doing busi- 
ness as Kenneth N. Sapp Company, whose address is Winter 
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Haven, Florida. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On August 11, 1948, in the course of interstate commerce, 
complainant contracted to sell respondent a carload of Elberta 
peaches, U.S. No. 1 grade, 2 inch minimum, at $3.50 per bushel, 
f.o.b. Villa Ridge, Illinois, plus $20 for precooling, or a total of 
$1,374.50. Car I.C. 50384, containing 387 bushels of Elberta 
peaches, was federally inspected on August 11, 1948, and the 
peaches were certified as U.S. No. 1 grade, 2 inch minimum. Pur- 
. Suant to respondent’s instructions, the carload was shipped on 
August 11, consigned to American Stores Company, Philadelphia, 
Pennsylvania. On August 12, 1948, respondent gave complainant 
a check for the purchase price of $1,374.50. 


4. Car I.C. 50384 arrived at destination on August 17, 1948, 
and was rejected by the consignee on the same day. Respondent 
rejected the peaches and stopped payment on its check. The 
peaches were diverted by complainant to Charles Taxin Company 
who sold them for net proceeds of $304.79. This amount was 
remitted to complainant. 


5. The peaches in car I.C. 50384 were damaged enroute to 
Philadelphia due to a shifting of the load. As a result, on August 
19 an average of 12 percent of the peaches was bruised and soft, 
with 6 to 7 percent soft rot decay and a small amount of Brown 
Rot. 


6. On August 13, 1948, in the course of interstate commerce, 
complainant contracted to sell respondent a carload of Elberta 
peaches, U.S. No. 1 grade, 2-inch minimum, at $3.25 per bushel, 
f.o.b. Anna, Illinois, plus $20 for precooling. Car WFEX 61033 
containing 396 bushels of Elberta peaches was federally inspected 
on August 14 and the peaches were certified as U.S. No. 1, 2-inch 
minimum. Pursuant to respondent’s instructions the carload of 
peaches was shipped on August 14, 1948, consigned to American 
Stores Company, Philadelphia, Pennsylvania. 


7. Car WFEX 61033 arrived at the destination on August 21, 
1948, and was refused by the consignee on the following day. Re- 
spondent rejected the peaches and refused to pay the purchase 
price of $1,307. The peaches were sold by Charles Taxin Com- 
pany for net proceeds of $75.58, which sum was remitted to com- 
plainant. 


8. The peaches in car WFEX 61033 were damaged enroute to 
Philadelphia due to a shifting of the load. As a result, on August 
23, an average of 6 percent of the peaches evidenced serious 
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bruising and there was an average of 1 percent Rhizopus Rot in 
all stages. 


9. On November 17, 1948, the parties entered into a written 
agreement whereby complainant was to file and prosecute claims 
against the carrier for damages sustained by reason of the car- 
rier’s negligence in the transportation of I.C. 50384 and WFEX 
61033. It was further provided that the agreement should in no 
way prejudice the rights of either party in this proceeding under 
the act. On the claims filed, complainant received a net amount of 
$1,020. 


10. The formal complaints were filed on January 17, 1949, 
which was within nine months after the causes of action accrued. 


CONCLUSIONS 

Complainant states in his brief that the two carloads of peaches 
were sold to respondent on a cash basis, f.o.b. shipping point, and 
that respondent inspected both carloads before shipment. It ap- 
pears to be complainant’s position that in this type of sale com- 
plainant’s entire responsibility under each contract ended when 
the peaches were shipped. In its brief respondent contends that 
the peaches were purchased from complainant on the basis they 
would arrive at destination in sound condition and since they were 
not in such condition respondent was under no obligation to ac- 
cept them. Respondent also contends that from the various inspec- 
tions made at destination it is evident the fruit was not in suitable 
shipping condition. 

Complainant is a dealer in fruit and vegetables at Anna, Illinois. 
During August 1948, complainant was selling peaches which were 
being packed at Villa Ridge, Illinois, and he was represented at 
that point by J. R. Bonner. The packing shed was owned or oper- 
ated by O. L. McBride. Kenneth N. Sapp was present at Anna 
and Villa Ridge, Illinois, during August 1948. Between August 6, 
1948, and August 14, 1948, he purchased a number of carloads of 
peaches from complainant. On August 11, 1948, Sapp inspected 
peaches in the packing shed and those which had been loaded in 
ear I.C. 50384. The second carload of peaches contained 350 
bushels loaded at Villa Ridge and 150 bushels which complainant 
purchased from another grower and loaded into the car at Anna. 
Sapp saw the loaded car at Anna on August 14 but he did not 
inspect the peaches. 

Neither of the parties offered any testimony as to the discus- 
sions which resulted in the contracts involved herein. At the oral 
hearing Sapp testified that he told complainant at the outset of 
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their transactions he could only use peaches “which would go in 
sound condition” and the parties so understood. Echols testified 
that Sapp “probably told us he wanted peaches of sound fruit and 
I don’t blame him, I don’t intend to sell peaches of U.S. No. 1 grade 
that I don’t think are sound fruit to anybody. Sound fruit is some- 
thing everybody should haye if he wants to roll a car of peaches. 
I don’t mean I am going to take care of it all the way over country 
and what-not. I don’t know what might be involved, but the point 
is, if the railroad companies hammer them up * * *” This testi- 
mony indicates to us that it was not the understanding of the 
' parties that the purchase and sale of the peaches was to be based 
solely upon respondent’s inspection and judgment as to the quality 
and condition of the peaches. To the contrary, it appears to have 
been understood that respondent was relying upon complainant 
to ship peaches which were U.S. No. 1 grade and in suitable ship- 
ping condition. In other words, the rights and obligations of the 
parties were those ordinarily arising from an f.o.b. sale. Section 
46.24(i) of the rules of practice (7 CFR 46.24(i)) defines ‘‘f.o.b.” 
to mean that the produce quoted for sale is to be placed free on 
board the car in suitable shipping condition and that the buyer 
assumes all risk of damage and delay in transit not caused by the 
shipper. Section 46.24(j) defines “suitable shipping condition” in 
relation to direct shipments to mean that the produce, at the time 
of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in the 
contract of sale. 

As we have seen, respondent contended that the sales were 
subject to its inspection and acceptance of the peaches at destina- 
tion. Respondent offered no evidence at the hearing to support this 
contention. It is, therefore, deemed to be without merit. 

The next matter to be considered is the condition of the peaches 
on arrival at destination. Car I.C. 50384 arrived at Engelside, 
Pennsylvania, at 11:15 a.m. August 17, 1948, and American Stores 
Company was notified of arrival 30 minutes later by telephone. 
The peaches in the top layer of the car were inspected by the Rail- 
road Perishable Inspection Agency at 11:30 a.m. the same day. 
The inspection report shows that the lading had shifted up to 18 
inches. As to condition the report reads: 

“Mature. Firm to mostly firm ripe, few full ripe, occasional ripe 
and soft. Range 0 to 10% average between 3 and 4% brown rot 
decay, early to advanced stages.” 
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The report also contains the results of the inspection made of 
the carload after it was turned over to Charles Taxin Company 
on August 19, 1948. With respect to the load, the report states 
“Lading away from A end of car up to 2 feet in top layer. Few 
on sides against A bunker wall. Some baskets through load show 
squeezed sides or loose covers.” As to the condition of the peaches, 
it reads “Firm ripe to full ripe. Range 4 to 20% average 12% soft 
and overripe. Range 0 to 18% average 6 to 7% rhizopus decay 
and few brown rot decay found in all stages.” It is noted that 19 
of the damaged baskets of peaches were a complete loss. The 
report of this second inspection was made jointly with Binney 
Inspection Service. 


Car WFEX 61033 arrived at Engelside at 10:55 a.m., August 
21, 1948, and the consignee, American Stores Company, was noti- 
fied of arrival an hour later. This carload was refused by the 
consignee the next morning. At the request of American Stores 
Company a federal condition inspection was made of the upper 
2 layers of peaches on August 23, 1948. The inspection certificate 
reads, in part, as follows: 

“Condition of load and containers: Through load, 6 rows, 3 

layers. Load shifted from 1 end of car from 6 inches in bottom 

layer to 1 foot in top layer. Many top layer baskets have sides 
pushed in 1 to 3 inches. 

“Condition: Stock is mostly firm ripe, many ripe, few firm. 

Ground color mostly yellow, some turning yellow. 2 to 15%, 

averaging approximately 6% serious damage by bruising, af- 

fecting ripe or firm ripe stock scattered in packs, mostly in 
baskets with sides pushed in. Average 1% decay, Rhizopus Rot 
in all stages.” 

The second caroad of peaches was again federally inspected 
after being received by Charles Taxin Company. This inspection 
of the peaches remaining in the car was made on August 26, 1948. 
The certificate reads in part as follows: 

“Condition of load and containers: Partly unloaded, 5 stacks 

in one end of car. All baskets in 3 stacks, next bunker wall, 

are crushed with some lids off, contents spilling. Most baskets 
in remaining portion of load have sides pushed in 1 to 3 inches 
or are broken. 

“Condition: Mostly ripe, some firm ripe, ground color mostly 

yellow, some turning yellow, ranging from 16 to 40° serious 

damage by bruising, averaging approximately 30° ; from 2 to 
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20% decay, averaging approximately 8% Brown Rot in various 
stages.” 





The foregoing inspection reports and certificates reveal that 
there was a shifting of the load in both carloads of peaches during 
the transit movements. The first inspections of the carloads do | 
not show that the deterioration of the peaches was abnormal on [| 
the days of arrival. Such deterioration as did exist resulted pri- t 
marily from the load shift. From the subsequent inspections it | 
appears that the bruising of the peaches was more extensive than 

- was first indicated. The extensive bruising naturally caused a 
rapid increase in the number of soft peaches and decay. Under 
the f.o.b. contracts, respondent assumed the risk of damage in 
transit not caused by the shipper. There is no evidence that com- 
plainant was in any way responsible for the shifting of the load 
in transit. It is concluded that the peaches were in accordance 
with the contracts at the time of shipment and that complainant 
did not breach the contracts. 

Respondent’s rejection of the peaches was without reasonable 
cause and in violation of section 2 of the act. The purchase prices 
of the two carloads of peaches totaled $2,681.50. The rejected 
peaches were promptly and properly disposed of through Charles 
Taxin Company for net proceeds of $380.37. On the claims filed 
with the carrier complainant received a net amount of $1,020. 
Reparation should be awarded to complainant against respondent 
in the amount of $1,281.13 ($2,681.50 less the sums totaling 
$1,400.37 received by complainant). The facts and circumstances 
should be published. 


































ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,281.13, with interest thereon 
at the rate of 5 percent per annum from September 1, 1948, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 






(No. 2739) 









H. B. Frost CoMPANY v. J. E. NELSON & SONS AND J. E. NELSON 
& Sons v. H. B. Frost Company, PACA Doc. Nos. 5305 and 
5306. Decided March 16, 1951. 
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Failure to Pay Brokerage Fee—Evidence 
Where principal failed to sustain burden of proof as to broker’s negligence 
in negotiating contract on principal’s behalf, held, principal is liable 
for brokerage commissions earned by broker in negotiating the contract.* 


Principal and Agent—Liability of Agent to His Principal 

If an agent negligently fails to exercise ordinary and reasonable care, skill 
and diligence in the performance of his duties, he is liable to his 
principal for the resultant damages.* 
Principal and Agent—Effect of Agent’s Failure to Notify Principal 

of Misunderstanding 

Where a valid contract had been made by an agent on behalf of his 
principal with a third party, and the agent delayed in informing his 
principal as to the existence of a misunderstanding with reference to 
the contract terms, the agent is not liable for possible negligence in 
notification as principal’s rights or obligations under the terms of the 
contract were not affected by such misunderstanding.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for H. B. Frost Company. 


Messrs. Nelson & Campbell, of Altoona, Pennsylvania, for J. E. Nelson 
& Sons. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
As the contested portions of the two proceedings involve the same 
transaction and the same parties they were consolidated and will 
be treated as a single proceeding. A formal complaint was filed 
September 9, 1949, by the H. B. Frost Company, hereinafter re- 
ferred to as complainant, against J. E. Nelson & Sons, hereinafter 
referred to as respondent, and was assigned PACA Docket No. 
5305. A copy of the formal complaint was served upon respondent 
by registered mail on March 8, 1950, together with a copy of the 
report of investigation prepared by the Regulatory Division of the 
Fruit and Vegetable Branch. A copy of the report of investigation 
was served upon complainant by registered mail on March 9, 
1950. On March 28, 1950, respondent filed an answer in Docket 
No. 5305. A formal complaint was filed February 9, 1950, by 
respondent and was assigned PACA Docket No. 5306. A copy of 
the formal complaint was served upon complainant by registered 
mail on March 9, 1950, together with a copy of the report of 
investigation prepared by the Regulatory Division of the Fruit 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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and Vegetable Branch. A copy of the report of investigation was 
also served upon respondent on March 7, 1950. On March 29, 
1950, complainant filed an answer in Docket No. 5306. 


Complainant alleges that respondent, while acting as a broker 
for and on behalf of complainant, negligently consummated a con- 
tract with the Central Produce Company for the sale by complain- 
ant of a carload of lettuce for $1,590 less freight; that the lettuce 
was rejected by the purchaser, as it did not meet the contract 
terms which the respondent had negligently made on complain- 

. ant’s behalf; and that complainant resold the lettuce for $1,192.50 
less freight, thereby suffering a loss of $397.50. Respondent denies 
any negligence on its part in the making of said contract and 
alleges that complainant has refused to pay respondent the agreed 
commission of 10 cents per crate, or a total of $31.80. Respondent 
also alleges the negotiation of a contract on complainant’s behalf 
with the Sol Sieff Produce Company on April 27, 1949, for the 
sale by complainant of 318 crates of lettuce contained in car PFE 
40030; that said lettuce was accepted by the above-named pur- 
chaser; and that complainant has refused to pay respondent the 

agreed commission of 10 cents per crate, or a total of $31.80. 
; 
t 
















Since neither complaint was for reparation in excess of $500, 
the issue is being handled under the shortened procedure provided 
for in section 47.20 of the rules of practice (7 CFR 47.20). Com- 
plainant filed an opening statement of facts, respondent filed an 
answering statement, and complainant filed a brief and a state- 
ment in reply. Both parties were represented by counsel through- 
out the proceedings. 


FINDINGS OF FACT 
1. Complainant, H. B. Frost Company, is a corporation whose 
post office address is 104 South Water Market, Chicago, Illinois. 
At the time of the transactions involved herein complainant was 
licensed under the act. 





2. Respondent is a partnership composed of J. E. Nelson, 
James W. Nelson and Donald G. Nelson doing business as J. E. 
Nelson & Sons, whose post office address is 1100 Eleventh Street, 
Altoona, Pennsylvania. At the time of the transactions involved 
herein respondent was licensed under the act. 


3. On April 29, 1949, in the course of interstate commerce, re- 
spondent, acting on behalf of complainant, consummated a con- 
tract with the Central Produce Company of Uniontown, Pennsyl- 
vania, for the sale by complainant to the Central Produce 
Company of one carload or 318 crates of Fore brand lettuce, U.S. 
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No. 1 Standard Pack on arrival, at $5 per crate delivered Union- 
town, Pennsylvania. Said lettuce was contained in car PFE 40432 
shipped from Arizona on April 22, 1949, and diverted at Chicago, 
Illinois, to the purchaser at Uniontown, Pennsylvania, on April 
29, 1949. Respondent’s brokerage was 10 cents per crate, or a 
total of $31.80, none of which has been paid. 


4, Complainant sent a confirming telegram which arrived at 
respondent’s place of business at 12:15 p.m. E.D.S.T. on Friday, 
April 29, 1949, and which reads as follows: 

“CONFIRMING PHONE CONVERSATION DIVERTED 

CENTRAL PRODUCE UNIONTOWN * * * BASIS GRADE 

USONE STANDARD PACK AT SHIPPING POINT. PRO- 

TECTING YOUR BROKERAGE 10 CENTS PER CRATE 

* & IP 
Respondent made no objection to the terms U.S. No. 1 standard 
pack at shipping point contained in confirmation telegram above 
until Monday, May 2, 1949. 

5. The lettuce contained in car PFE 40432 graded U.S. No. 1 
on government shipping point inspection on April 22, 1949, but 
failed to grade U.S. No. 1 on government inspection at Uniontown, 
Pennsylvania, on May 3, 1949. The produce was rejected by the 
Central Produce Company because of its failure to grade U.S. No. 
1 on arrival per terms of the contract. Complainant resold the car- 
load of lettuce on May 3, 1949, for $3.75 delivered Uniontown, or 
a total sale price of $1,192.50. 

6. On April 27, 1949, in the course of interstate commerce, re- 
spondent, acting on behalf of complainant, consummated a con- 
tract with the Sol Sieff Produce Company, Uniontown, Pennsyl- 
vania, for the sale by complainant to said company of one carlot 
containing 318 crates of U.S. No. 1 standard pack Carnation 
brand Arizona iceberg lettuce, f.o.b. track Chicago acceptance 
final. Said lettuce was delivered to and accepted by the Sol Sieff 
Produce Company at Uniontown, Pennsylvania, on April 29, 1949. 
Respondent’s brokerage was 10 cents per crate or a total of $31.80, 
none of which has been paid. 

7. The informal complaints in both proceedings were received 
within 9 months after the causes of action accrued. 


CONCLUSIONS 
It is complainant’s contention that respondent-broker negli- 
gently performed its duties while negotiating a contract on com- 
plainant’s behalf with the Central Produce Company for the sale 





Sao PERISHABLE AGRICULTURAL COMMODITIES No. 2739 
ACT, 1930 Cite as 10 A.D. 378 


of a carlot of lettuce. Complainant alleges that the broker was 
only authorized to sell the produce contained in car PFE 40432 
delivered Uniontown, Pennsylvania, U.S. No. 1 standard pack at 
shipping point, and that respondent negligently contracted to sell 
said produce U.S. No. 1 standard pack delivered. Complainant 
also contends that respondent was negligent in failing to notify 
it of the variance between the terms of the contract as made and 
its confirming telegram until Monday, May 2, 1949, although re- 
spondent was informed of the variance at 12:15 p.m. E.D.S.T. on 
Friday, April 29, 1949. If an agent negligently fails to exercise 
ordinary and reasonable care, skill and diligence in the perform- 
ance of his duties, he is liable to his principal for the resultant 
damages. Canada Steamship Lines v. Inland Waterways Corpo- 
ration, 166 F. 2d 57 (CCA 5th, 1948) ; Samuel George v. Showker 
Bros., 8 A.D. 702. Complainant has the burden of proving re- 
spondent’s alleged negligence, both as to its claim for reparation 
and as to its defense to respondent’s action for brokerage. Irving 
Okun v. M. S. Toledo Company, 8 A. D. 261. It is for complainant 
to establish that it was the understanding of the parties to this 
action that the contract with the Pennsylvania purchaser was to 
contain the term U.S. No. 1 at shipping point, and that the re- 
spondent negligently consummated a contract calling for the 
delivery of U.S. No. 1 lettuce on arrival. The president of com- 
plainant corporation, in the opening statement of facts, contends 
that instructions as to terms of sale were given to its agent in a 
telephone conversation with a member of respondent partnership 
at approximately 8:30 a.m., C.S.T., on Friday, April 29, 1949. 
Respondent, on the other hand, contends that in a subsequent 
telephone conversation with the Central Produce Company, the 
‘prospective purchaser refused to purchase the lettuce except upon 
condition that it be sold to them on the basis of U.S. No. 1 stand- 
ard pack on arrival at Uniontown, Pennsylvania, as the car was 
not a fresh carload of lettuce, having been in transit 2 days in 
excess of the normal schedule from Phoenix, Arizona, to Chicago, 
Illinois. J. E. Nelson claims that he then apprised complainant of 
the purchaser’s demands, and that complainant accepted these 
terms in a telephone conversation which commenced at 10:42 a.m. 
E.D.S.T. and ended at 10:48 a.m. E.D.S.T. on Friday, April 29, 
1949. This is supported by an affidavit of respondent’s former 
confirmation clerk who monitored the telephone conversations 
discussed above. Complainant has not denied or made any effort 
to explain respondent’s contentions. Complainant has failed to 
sustain the burden of proof as to the actual instructions issued to 
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respondent and as to respondent’s negligence in consummating the 
contract with the Central Produce Company. 

Complainant places great weight upon the fact that respondent 
was informed of the variance in the terms of the contract by 
complainant’s confirming telegram which was received by respond- 
ent at 12:15 a.m. E.D.S.T. on April 29, 1949, and that respondent 
made no objection to the terms set out in this telegram until 
Monday, May 2, 1949. It is complainant’s contention that this 
failure to object to the terms set out in the confirming telegram 
indicates that respondent believed the terms of his authority to 
be as represented by complainant, and secondly, that respondent 
was negligent in failing to notify his principal of a misunder- 
standing as to the terms of the contract until May 2, 1949. The 
evidence indicates that the partner who handled the brokerage 
part of respondent’s business, and who acted for respondent in 
this transaction, left respondent’s office at 12 noon E.D.S.T. on 
Friday, April 29, 1949, for a city some 200 miles away and did 
not return to the office until the following Monday morning. On 
his return, he immediately objected to the terms as stated in com- 
plainant’s confirming telegram. It appears that this partner did 
not know of the variance in the terms until May 2, 1949, when 
prompt objection was made. Hence, the first inference which com- 
plainant draws from these facts must fail as respondent was not 
aware of any misunderstanding as to contract terms on Friday, 
April 29, 1949. It is unnecessary to consider whether respondent 
was under a duty to notify, and was negligent in its notification 
to, its principal. The damages complained of are not those result- 
ing from any negligence in notification. A valid contract had been 
made with the Central Produce Company and the agent’s delay 
in informing his principal as to an existing misunderstanding 
would not have affected complainant’s rights or obligations under 
the terms of the contract as made. Nor would this alleged negli- 
gence operate as a defense to respondent’s action for brokerage. 
Complainant suffered no loss from this alleged negligence. 

Since complainant has failed to sustain the burden of proof as 
to respondent’s negligence in its negotiations of the contract with 
the Central Produce Company, complainant is not entitled to any 
recovery in this proceeding and its complaint should be dismissed. 
There remains the question of respondent’s right to recovery on 
its two claims for brokerage. As respondent negotiated the con- 
tract for the sale of the lettuce in car PFE 40432, and there is no 
showing of negligence in so doing, we conclude that respondent 
is entitled to the agreed brokerage of $31.80. Complainant admits 
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liability for the brokerage of $31.80 earned by reason of the sale 
of the lettuce contained in car PFE 40030 to the Sol Sieff Produce 
Company. Complainant’s failure to pay the two brokerage charges 
is in violation of section 2 of the act. Respondent should be 
awarded reparation in the amount of $63.60, with interest, and 
the facts should be published. 


ORDER 

In Docket No. 5306, within 30 days from the date of this deci- 
sion, H. B. Frost Company shall pay to J. E. Nelson & Sons, as 
- reparation, $63.60, with interest thereon at the rate of 5 percent 
per annum from May 1, 1949, until paid. 

The complaint filed in Docket No. 5305 is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2740) 


THOMAS FLINT & SON v. JOHN INGLIS FROZEN Foops Co. PACA 
Doc. No. 5107. Decided March 16, 1951. 


Stay Order—Petition for Reconsideration Stayed 
Pending Issuance of Further Order 


Where petition for reconsideration was not filed by complainant within the 
time provided by the rules of practice the petition is stayed pending 
the issuance of a further order.* 


Mr. John J. Toohey, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued February 19, 1951, awarding complainant 
reparation in the amount of $1,812.45 and dismissing the counter- 
claim of respondent. Copies of this order were served upon the 
parties. 

Complainant filed a petition for reconsideration on March 7, 
1951, which was not within the time provided by the rules of 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions._—Ed. 
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practice. Nevertheless, the petition will be considered on its 
merits. The order of February 19, 1951, is hereby stayed pending 
the issuance of a further order in this proceeding. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2741) 


W. H. LANE AND MARY E. LANE v. ASSOCIATED FRUIT DISTRIBU- 
ToRS, INc. PACA Doc. No. 5229. Decided March 20, 1951. 


Failure to Pay Amount Wrongfully Retained 


Where complainants grape growers entered into a written contract with 
respondent for the marketing of the complainants’ grape crop by re— 
spondent, and in the course of the marketing of this crop, respondent 
charged complainants’ account with 7 or 8% commissions actually paid 
out by respondent to eastern receivers for the sale of a number of 
carlots of grapes, and complainants contended that previous to the 
signing of the contract the parties had agreed that the 7 or 8% com- 
mission would be paid to eastern receivers only when sales were in 
quantities of less than carlots, but no such provision was incorporated 
into the final integrated contract, in a suit by complainants to recover 
as reparation the amount of complainants’ funds retained by respondent, 
it is held, that parol evidence is inadmissible to modify the writter 
contract and, therefore, complainant is entitled to an award of repara- 
tion in the amount retained by respondent. 


Interpretation of Contract of Purchase and Sale 


Where complainants grape growers entered into a written marketing 
agreement with respondent distributor, and complainant failed to 
establish a representation on respondent’s part as to brokerage com- 
missions to be paid to eastern receivers, the propriety of respondent’s 
action in allowing for 8 percent commissions on the sale of full carlots 
must be determined by the terms of the written integrated contract as 
made, and the circumstances under which it was made. 


Parol Evidence Rule—Inadmissibility of Parol Evidence 
to Vary or Modify Written Contract 


When the terms of a contract have been reduced to writing there can be 
no evidence of the terms other than the contents of the writing itself, 
and, in the absence of an ambiguity, the general rule is that the terms 
of a written agreement cannot be varied, changed, modified, or even 
explained by parol testimony. Nor can parol evidence be admitted to 
add another term to an agreement even if the writing contains nothing 
relating to the particular provision to which parol evidence is directed. 
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Exceptions to the Parol Evidence Rule 


Exceptions to the parol evidence rule are permitted upon a showing of 
mistake, fraud, duress, or illegality. 


Reasonableness of Brokerage Commission 


Brokerage commissions, if authorized, of 7 and 8 percent on sale of whole 
carlots allowed by respondent to eastern receivers, held not unreasonable 
in view of very considerable risk incident to making by these receivers 
of a preseason advance of $1,000 per carlot in addition to later advance 
of 75 cents per lug after shipment. 


Lack of Liability of Party Not Subject to 
Contract of Indemnity 


Sum retained from complainants’ fund by respondent to indemnify respond- 
ent against claims from eastern buyers on contracts between eastern 
buyers and respondent to be turned over to complainant as the latter 
is not a party to these contracts and did not prevent complainant from 
filling its contract with eastern purchasers. 


. Fred W. Fickett, of Tucson, Arizona, for complainant. Mr. G. V. 
Weikert, of Los Angeles, California, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted for the recovery of the balance alleged to be due from 
respondent in connection with the marketing of complainant’s 
grape crop by respondent. Formal complaint was filed on Septem- 
ber 8, 1949. A copy of the formal complaint was served upon 
respondent by registered mail on November 7, 1949, together with 
a copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch. A copy of the report 
of investigation was also served upon complainants by registered 
mail on November 14, 1949. On November 28, 1949, respondent 
filed an answer admitting the marketing agreement but denying 
any liability to complainant. 


A hearing was held at Los Angeles, California, on May 9, 1950. 
The complainants called two witnesses and introduced 36 exhibits. 
Respondent called two witnesses and introduced 16 exhibits. Both 
parties were represented at the hearing by counsel, and both par- 
ties filed briefs. 
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FINDINGS OF FACT 


1. Complainants are individuals, W. H. Lane and Mary E. Lane, 
husband and wife, whose post office address is Thermal, Cali- 
fornia. 


2. Respondent, Associated Fruit Distributors, Inc., is a corpo- 
ration whose post office address is 1315 East Seventh Street, Los 
Angeles, California. Respondent is the assignee of, and assumed 
the liabilities of, Raymond M. Crane, an individual trading as 
Associated Fruit Distributors of California, who was licensed 
under the act at the time of the transaction involved herein. Re- 
spondent was issued a license under the act on July 28, 1948. 


3. On or about May 17, 1948, in contemplation of the shipment 
of perishable agricultural commodities in interstate commerce, 
the complainants and respondent’s assignor entered into a written 
contract whereby the assignor was made the distributor, exclusive 
agent, and factor for the marketing of all grapes grown and har- 
vested by the complainants during the 1948 season on land and 
premises known as the Desert Sun Ranch, situated near Thermal, 
California. The aforesaid agreement provided that complainants 
would properly farm the land, harvest the grapes, load them for 
shipment at the direction of the distributor, and bill all cars to 
the distributor at destinations designated by it and deliver to it 
all bills of lading, truck receipts or dock receipts for all cars, or 
parts of cars, for truckloads handled, packed, and loaded by com- 
plainants. Complainants agreed to pay respondent’s assignor the 
sum of 10 cents per packed lug for handling the grapes. Respond- 
ent’s assignor agreed to advance to complainants 75 cents per lug, 
provided such advance did not exceed 60 percent of the f.o.b. value 
of the car involved. 


4. Said agreement also provided that the distributor would 
market the grapes for the account and risk of the complainants 
at such time and places and upon such terms and conditions as 
would, in the distributor’s sole judgment, allow the maximum 
returns therefor, and pay to complainants the total amount re- 
ceived from such sales after deducting an amount equal to the 
total sums advanced to complainants, together with charges as- 
sessable against the grapes by reason of the contract, plus freight, 
refrigeration, car service, loading, demurrage, insurance, broker- 
age, and any and all charges incurred during distribution and 
marketing, and attempted marketing, of such grapes. 


5. Respondent’s assignor also agreed to file claims with rail- 
roads transporting the grapes for all just claims arising in con- 
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nection with the execution of the contract and to make every 
reasonable effort to collect all claims and as soon as possible after 
making collections to pay complainants the amounts collected, 
less certain charges. 


6. It was also agreed by the parties that respondent’s assignor 
should not be liable for any losses, injuries, or damage arising 
from any errors of judgment on the part of respondent’s assignor 
in connection with the marketing and distribution of any grapes 
covered by the contract. 


7. During the period from June 21 to and including August 13, 
1948, respondent’s assignor marketed 44 carloads of grapes for 
complainants. Respondent’s assignor permitted eastern receivers 
to retain 7 and 8 percent commissions for the sale of whole carlots, 
and respondent’s assignor retained from the sales of these grapes 
the sum of $1,672.10 to cover claims made upon respondent’s 
assignor by two eastern receivers. 


8. Informal complaint was filed on January 26, 1949, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Two principal questions are presented for determination in this 
proceeding. First, are the charges which have been made by 
respondent’s assignor (hereinafter in these conclusions referred 
to as respondent) against complainants’ account in accordance 
with the terms of the contract entered into by the parties; and 
second, is the respondent improperly withholding funds due the 
complainants under said contract. 

On May 17, 1948, the parties entered into a contract for the 
-marketing of complainants’ grape crop by respondent. In the 
course of the marketing of this crop, respondent charged com- 
plainants’ account with 7 and 8 percent commissions actually 
paid out by respondent to eastern receivers for the sale of 44 full 
carloads of grapes. It is complainants’ contention that previous to 
the signing of this contract the parties had agreed that 7 or 8 
percent commissions would be paid to eastern receivers only when 
sales were in quantities of less than carlots. No such provision 
was incorporated into the final integrated contract. Complainants 
offered considerable testimony in an effort to modify the contract 
by attempting to show that the parties had entered into agree- 
ments which were not incorporated in the written contract. It is a 
well established principle of law that when the terms of a contract 
have been reduced to writing there can be no evidence of the 
terms other than the contents of the writing itself. (See Cal. Code 
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Civ. Proc., §1856; Cal. Civ. Code $1625; In re Gaines’ Estate, 15 
Cal. 2d 255, 100 P. 2d, 1055 (1940.)) In the absence of an am- 
biguity, the general rule is that the terms of a written agreement 
cannot be varied, changed, modified, or even explained by parol 
testimony. Nor can parol evidence be admitted to add another 
term to an agreement even if the writing contains nothing relating 
to the particular provision to which parol evidence is directed. 
Hotchkiss v. Nelson R. Thomas Agency, Inc., 214 P. 2d 568 
(1950) ; Higgins Potato Company v. Boaz Crawford, 6 A. D. 560. 


Exceptions to this rule are permitted upon a showing of mis- 
take, fraud, duress, or illegality. At the oral hearing, complainants 
contended that the written contract was signed by them as a result 
of, in reliance on, respondent’s representation that an earlier 
verbal agreement, providing for the payment of brokerage com- 
missions of 7 or 8 percent only in connection with less than carlot 
sales, was not changed in any way by the written agreement. 
Crane testified that the subject of brokerage commissions was 
discussed, that there was no agreement that 7 or 8 percent com- 
missions would be limited to less than carlot sales, and that he 
never stated that such commissions would be limited to cars which 
were jobbed and would not apply to unbroken cars. From the 
evidence before us, we are of the opinion that complainants have 
failed to sustain the burden of proving the alleged representation. 
As mistake, misrepresentation, duress, or illegality are not found, 
the propriety of respondent’s action in allowing commission on 
the sale of full carloads must be determined by the terms of the 
integrated written contract as made, and the circumstances under 
which it was made. 


Section 4 of the marketing agreement provides as follows: 
“The DISTRIBUTOR agrees to market the grapes covered by 
this Contract for the account and risk of the GROWER, at such 
times and places and upon such terms and conditions as will, 
in the DISTRIBUTOR’S sole judgment yield the maximum re- 
turns therefor; and to pay to the GROWER the total amount 
received from the sales thereof after deducting therefrom an 
amount equal to the total sums advanced to the GROWER, to- 
gether with charges assessable against said grapes by reason of 
this Contract, plus freight, refrigeration, car service, loading, 
demurrage, insurance, brokerage, and any and all other charges 
incurred in connection with the distribution and marketing, or 
attempted marketing, of said grapes.” 


This section cannot be interpreted as giving respondent arbi- 
trary power to incur such unreasonable expenses in the marketing 
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of complainants’ crop as to constitute a breach of fiduciary duty 
and as abuse of discretion. However, the granting of 7 and 8 
percent commissions to eastern receivers for the sale of whole 
carlots of grapes was not unreasonable under the circumstances. 
At the time of the negotiation of the contract previously described, 
there was negotiated a separate ancillary contract under which 
the respondent agreed to make and did make to complainant a 
pre-season advance of $50,000, which was the equivalent of $1,000 
for each of the expected shipments of 50 carloads. The respondent 
contends that it was understood by complainants that respondent 
would obtain the $1,000 advance on each carload from eastern 
receivers, and there is evidence that complainants were aware of 
this arrangement. The brokerage commissions allowed by respond- 
ent to the eastern receivers were not unreasonable in view of the 
very considerable risk incident to the making by these receivers 
of a pre-season advance of $1,000 per carload in addition to the 
later advance of 75 cents per lug after shipment. The collateral 
supplied by complainants was not sufficiently secure to greatly 
modify this risk. It is concluded, therefore, that complainants have 
failed to establish that respondent allowed unreasonable, excessive 
commissions. By the terms of the contract, respondent was entitled 
to charge the commissions paid to the eastern brokers against the 
complainants’ account. 

There remains for consideration the complainants’ contention 
that there is due them, in addition to the amounts which they 
claim for excessive commissions, the sum of $1,672.10 retained by 
respondent plus the amount allegedly due them for damages to the 
grapes in transit. Section 6 of the marketing agreement provides 
that the respondent shall file claim with the railroad for all just 
‘ claims against the railroad which may arise in connection with 
complainants’ crop; and that respondent shall pay over to com- 
plainants the amount of complainants’ portion of the claims col- 
lected less certain charges. Complainants have offered no evidence 
to show damages which occurred to the grapes in transit. Re- 
spondent’s president testified that no damages had been collected 
from the railroad in connection with complainants’ shipments 
and that if and when such damages were collected they would be 
remitted to the complainants in accordance with the written agree- 
ment. The complainants have not alleged or proven negligence on 
the part of respondent in failing to prosecute any claims, and in 
view of the fact that no damages have been collected by respond- 
ent, complainants’ demand for such damages is premature. 

The respondent contends that it is entitled to retain the above- 
mentioned sum of $1,672.10 to indemnify it against claims from 
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eastern buyers and brokers for expected commissions on cars 
which were never shipped. The evidence shows that the respond- 
ent entered into agreements with eastern receivers to supply them 
with a total of 50 carloads of grapes, which the respondent ex- 
pected to obtain from complainants’ crop. The complainants, how- 
ever, were not parties to these agreements. The contract entered 
into by the complainants and the respondent provided that the 
respondent would market all of the grapes produced by the com- 
plainants. Although there is evidence that some grapes were sold 
by the complainants in local markets, there is no showing that 
this prevented respondent from filling its contract with eastern 
purchasers. The evidence discloses that on the basis of a normal 
carload of grapes, 780 lugs per car, 50 carloads of grapes were 
supplied to the respondent. There is also evidence that respondent 
on its own initiative diverted some of the grapes to buyers other 
than those with which it had agreements. We conclude, therefore, 
that the retention by respondent of $1,672.10 of the complainants’ 
fund is unwarranted and a violation of section 2 of the act. Repa- 
ration should be awarded complainants in this amount and the 
facts should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall 


pay to complainant, as reparation, $1,672.10, with interest thereon 
at the rate of 5 percent per annum from October 1, 1948, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2742) 


H. E. SHANK FRUIT COMPANY v. SAM PETRO TOMATO COMPANY. 
PACA Doc. No. 5485. Decided March 21, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold a truckload of peppers to respondent, but the latter 
failed to pay the full purchase price, and failed to file an answer, it is 
held, respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and its failure to pay the full pur- 
chase price is in violation of the act, for which reparation should be 
awarded complainant.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions. Fd. 
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Complainant pro se. Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In an informal complaint filed August 10, 1949, and a formal 
complaint filed July 24, 1950, complainant alleges failure on the 
part of respondent to pay the full purchase price of a carload of 
potatoes delivered by complainant to respondent in March 1949. 
The formal complaint was served on respondent on January 15, 
1951. Respondent failed to file an answer within the 20-day period 
allowed for such filing. However, on March 14, 1951, a letter was 
received from the complainant requesting that the complaint be 
withdrawn. Accordingly, the complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2744) 


KANSAS CITY STEAK COMPANY v. OTTO W. CUYLER, INCORPORATED, 
GABEL, LOCKHART COMPANY AND PAUL B. CASE, t/a CASE PACK- 
ING COMPANY. PACA Doc. No. 4993. Decided March 22, 1951. 


Breach of Express Warranty—Sugar Content—Damages 


Where inspection reports indicate sugar content of cans of frozen straw- 
berries only 5 or 6% and the contract of purchase and sale called for 
20% sugar content, it is held, that respondent breached the contract by 
failing to ship strawberries of warranted quality, in violation of section 
2 of the act, for which reparation should be awarded complainant in 

the amount of the difference between the value of the commodity 

actually delivered and its value based on the contract requirements as 
to quality.* 


Interpretation of Language Appearing upon Invoice 


Language appearing upon the invoice accompanying the shipment to the 
effect that claims for defects or damages must be made immediately 
upon the receipt of the shipment is interpreted to mean that such 
claims must be made within a reasonable time in the light of the nature 
of the goods.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Merchantability of Commodity—Implied Warranty— 
Particular Purpose of Purchase 


Where buyer did not make known to seller any particular purpose for which 
frozen strawberries were required, purchaser cannot maintain that the 
berries were unmerchantable as they were resold for a substantial 
amount and the substandard berries were still considered to be of 
merchantable quality.* 

Measure of Damages for Breach of Warranty 

General damages for the breach of warranty here involved would be the 
difference between the value of frozen strawberries actually delivered, 
and the value of strawberries meeting contract requirements as to 
quality.* 

Measure of Damages for Breach of Contract of 
7 Purchase and Sale 

In absence of proof of value the frozen strawberries would have had if 
they had met the contract requirements, delivered costs may be taken 
as the best indication of the minimum market value the frozen straw- 
berries would and should have had, and the net amount received on 
resale may represent the value of the strawberries actually received, 
when such resale is promptiy, properly and diligently met.* 

r. A. N. Adams, of Adams, Adams and Adams, of Kansas City, Missouri, 
for complainant. Mr. Gerald R. Barrett, of Webster, New York, and 
Mr. Thomas L. Brown, of Kansas City, Missouri, for respondent Otto W. 
Cuyler, Inc. Mr. Thomas L. Brown, of Kansas City, Missouri, for 
respondent Gabel Lockhart Company. Messrs. Thagard & Williamson, 
of Greenville, Alabama, for respondent Case Packing Company. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed February 10, 1947, complainant alleges 
that it purchased from or through the respondents a carload of 
frozen strawberries represented to be of the same quality as a 
previous carload; that complainant paid the contract purchase 
price; that the berries shipped to complainant failed to meet con- 
tract specifications; and that complainant sustained damages of 
$4,353.98 as a result thereof. A copy of the formal complaint was 
served upon each of the respondents by registered mail on May 
17, 1948, together with a copy of the report of investigation pre- 
pared by the Regulatory Division of the Fruit and Vegetable 
Branch. A copy of the report of investigation was also served upon 
complainant by registered mail on the following day. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions.—Ed. 
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Respondent, Gabel, Lockhart Company, filed an answer on June 
4, 1948, denying any liability to complainant in connection with 
this transaction. Respondent, Paul B. Case, trading as the Case 
Packing Company, filed an answer on June 7, 1948, denying that 
he misrepresented the quality of the berries sold, and denying 
further that the berries did not meet contract specifications. Re- 
spondent, Otto W. Cuyler, Incorporated, filed an answer on June 
28, 1948, denying any liability to complainant in connection with 
the transaction in controversy. 

An oral hearing was held at Kansas City, Missouri, on Novem- 
ber 18, 1949, at which complainant as well as respondents Gabel, 
Lockhart Company and Otto W. Cuyler, Incorporated, were repre- 
sented by counsel. Respondent Paul B. Case, trading as the Case 
Packing Company, waived a hearing at the place in which he is 
engaged in business and joined with respondent Gabel, Lockhart 
Company in a request for a hearing to be held at Kansas City, 
Missouri. Paul B. Case did not enter an appearance at the hearing. 
Jack House, an officer of complainant’s predecessor, Joseph G. 
Hawthorne, president of the Kansas City Testing Laboratory, 
Arthur G. McClure, a former employee of respondent Gabel, Lock- 
hart Company, and H. J. Lockhart, president and owner of Gabel, 
Lockhart Company, appeared as witnesses at the oral hearing. 
Briefs were filed by complainant and respondents Otto W. Cuyler, 
Incorporated, and Gabel, Lockhart Company. 





























FINDINGS OF FACT 


1. Complainant, Kansas City Steak Company, is a corporation 
whose post office address is 2448 Broadway, Kansas City, Mis- 
souri. Complainant was operating under the name of the American 
Steak Company at the time of the transaction involved in this 
proceeding. 

2. Respondent, Otto W. Cuyler, Incorporated, is a corporation 
whose post office address is 469 Salt Road, Webster, New York. 
This respondent is successor to Otto W. Cuyler, who at the time 
of the transaction involved in this proceeding was licensed under 
the act as an individual. 

3. Respondent, Gabel, Lockhart Company, is a corporation 
whose post office address is 1104 Union Avenue, Kansas City, 
Missouri. This respondent is the successor to Gabel, Johnson Com- 
pany, which was licensed under the act at the time of the trans- 
action involved in this proceeding. 

4. Respondent, Paul B. Case, is an individual doing business 
at Garland, Alabama, as the Case Packing Company. At the time 
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of the transaction involved herein, this respondent was licensed 
under the act. 

5. On or about May 21, 1946, in the course of interstate com- 
merce, a contract was negotiated by the predecessors of Otto W. 
Cuyler, Incorporated, and Gabel, Lockhart Company for the sale 
by the Case Packing Company to complainant of one carload, or 
1600 30-pound cans of 4 plus 1 Blakemore frozen strawberries, at 
36 cents per pound, f.o.b. Montgomery, Alabama. Case Packing 
Company shipped 1598 30-pound cans of strawberries in car 
FGEX 50157 from Montgomery, Alabama, and the shipment ar- 
rived at Kansas City, Missouri, on or about June 4, 1946. The 
shipment was stored in a warehouse operated by the United States 
Cold Storage Company. Respondent Case drew a draft on com- 
plainant in the amount of $17,258.40, which draft was honored 
and paid by complainant. 

6. Approximately one month after arrival of the berries in 
Kansas City, Missouri, complainant notified respondent Gabel, 
Lockhart Company that the strawberries were of poor quality. 
Federal inspection on August 27, 1946, of nine sample cans re- 
vealed that these samples were “Substandard, account excessive 
soft berries and defects” and were “Not sugar packed.” An analy- 
sis of samples of the frozen strawberries in question by the Kansas 
City Testing Laboratory disclosed that these berries were not 
packed ‘four plus one” but instead had only 5 to 6 percent of 
added sugar. 

7. On or about October 25, 1946, complainant sold 1,378 cans 
of the frozen strawberries received in car FGEX 50157 to the 
Golden State Company, Ltd., of Los Angeles, California, for 
$14,882.40, less $1,107.91 incurred in brokerage commissions, leav- 
ing a net of $13,774.49 for the 1,378 cans sold. Some 220 cans were 
disposed of by the complainant prior to the sale to the California 
purchaser, either to customers or in the process of examining the 
berries to determine whether the quality was satisfactory. 

8. Formal complaint was filed on February 10, 1947, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
This is a proceeding for the recovery of complainant’s alleged 
loss on a carload of frozen strawberries. Complainant’s claim 
against the Case Packing Company appears to be based primarily 
on the theory that the berries shipped by this respondent did not 
meet contract requirements. Complainant also contends that re- 
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spondents Otto W. Cuyler, Incorporated, and the Gabel, Lockhart 
Company, who acted as brokers for the respondent-packer and 
the complainant, respectively, in negotiating the contract, misrep- 
resented the quality of the berries, and that the packer-respondent 
was equally liable for this misrepresentation. Cuyler and Gabel, 
Lockhart had acted as brokers in a previous transaction involving 
the sale of a carload of strawberries by a Tennessee packer to 
complainant. It is complainant’s contention that the frozen straw- 
berries contained in car FGEX 50157 were expressly represented 
by the broker-respondents as being of the same quality as those 
contained in the car previously sold to the complainant. There is 
insufficient proof that either of these respondents made such a 
representation. But even assuming that the broker-respondents 
represented that the berries in the second car would be of the 
same quality as those found in the first carload, the quality and 
condition of the strawberries in the first carload have not been 
established, so we have no basis for comparing the berries in the 
second shipment with those in the first. 

Complainant also alleges that the strawberries sold and shipped 
by the respondent-packer failed to come up to express and implied 
warranties as to quality, and that the respondent-brokers were 
liable as well as the packer for the breach of warranties on the 
theory of an agent’s liability when acting for an undisclosed prin- 
cipal. The contract provided for the sale by respondent-packer to 
complainant of “1600 — 30 lb. cans 4 + 1 Blakemore Strawberries 
at—36 cents.” Complainant alleges that the frozen strawberries 
actually shipped did not meet contract specifications in that the 
cans did not contain four parts of berries to one part of sugar by 
weight. Tests made of representative random samples of the ship- 
ment substantiate complainant’s contention that the strawberries 
were not sugar packed, or, at least, not sugar packed in a ratio 
of four to one. The inspection by the U.S. Department of Agricul- 
ture inspector and the analysis by the Kansas City Testing Labora- 
tory indicate that the shipment was not up to the sugar content 
specifications of the contract. The Department of Agriculture in- 
spector found that the cans were not sugar packed. Dr. Hawthorne, 
president of the Kansas City Testing Laboratory, in his uncon- 
tradicted testimony at the oral hearing, stated that the sample 
cans were allowed to thaw and the contents were thoroughly 
stirred to insure a uniformity of the contents of the sample cans; 
and that no sample analyzed approached anywhere near 20 percent 
added sugar. Respondent Paul B. Case presented affidavits of em- 
ployees engaged in the packing of the fruit, describing the packing 
process employed in respondent’s plant for the purpose of illus- 
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trating that it was standard procedure to pack strawberries with 
sugar. The affidavits of respondent-packer’s employees were con- 
cerned with the process generally employed in respondent’s plant. 
There was no evidence that any definite quantity of sugar was 
added to these particular cans. It is our conclusion, in view of the 
inspection reports and respondent-packer’s failure to overcome 
these reports, that the berries sold and shipped to complainant 
were not packed “four plus one,” and therefore did not meet con- 
tract specifications. 

Respondent-packer is attempting to avoid liability for the 
breach of warranty as to sugar content by language which appears 
upon the invoice accompanying the shipment. The invoice contains 
the following language: 

“All claims for defects or damage must be made immediately 

upon receipt of the shipment.” 

The very nature of the goods, frozen strawberries, is indicative 
of the probability that the produce would not be inspected immedi- 
ately upon arrival. Unlike other perishable agricultural commodi- 
ties, strawberries in the frozen form do not require immediate 
consumption, as they may be stored for some time without injuri- 
ous effects. Nor could the defect involved in this proceeding be 
determined until after careful examination and testing. Complain- 
ant inspected the berries within a reasonable time after arrival, 
and informed respondent of the claimed defect within a reasonable 
time after its discovery. Respondent-packer may not escape lia- 
bility by imposing a condition in an invoice not in keeping with 
the nature of the goods shipped. Complaint within a reasonable 
time is all that can be demanded. 

In addition to the breach as to sugar content, complainant 
contends that the berries themselves were of poor quality. This 
raises the question whether they were so poor as to constitute a 
breach of implied warranty. In our opinion, it cannot be said that 
the berries were unmerchantable, since they were later sold for a 
substantial amount. The government inspector found the berries 
to be substandard, but berries of this grade are still considered 
to be of merchantable quality. Complainant could have protected 
itself in this regard by insisting on definite quality requirements 
in the contract. There is no indication that the buyer made known 
to the seller any particular purpose for which the goods were 
required. 

Complainant contends that the respondent-brokers are liable as 
well as respondent-packer for the breach as to sugar content. A 
broker is not a guarantor of the performance of the contract 
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which he negotiates. It is generally held that in order to avoid 
personal liability, one acting in a representative capacity must 
disclose the identity of his principal. Although the seller was un- 
known at the time of the negotiations involved in this transaction, 
a memorandum sales ticket of the Gabel, Johnson Company, dated 
May 21, 1946, the day the contract was made, shows that the 
strawberries were sold f.o.b. Montgomery, Alabama, to be shipped 
by the Case Packing Company. Nor is there any evidence that at 
the time the contract was made complainant regarded the brokers 
as principals or as liable on the contract. Since it has not been 
established that the broker-respondents misrepresented the qual- 
ity of the goods, and as a broker merely negotiates a sale and is 
not responsible for the seller’s performance, the proceeding should 
be dismissed as to them. It should be pointed out that even if we 
found liability on the part of the brokers who negotiated the sale, 
there would be a problem as to whether that liability could be 
assessed against the two broker-respondents in this proceeding. 
The record does not establish that either of the brokers named as 
respondent assumed the liabilities of its predecessor. 

There remains the question what damages, if any, complainant 
suffered due to the breach as to sugar content. Complainant seeks 
to recover as damages the difference between the total amount 
paid for the berries and the net amount realized on resale of 1,378 
cans. In other words, complainant wants to recover his out-of- 
pocket loss plus the value of 220 cans. However, general damages 
for the breach of warranty here involved would be the difference 
between the value of the frozen strawberries actually delivered 
at Kansas City, Missouri, and the value at Kansas City of straw- 
berries meeting contract requirements as to quality. C. & S. Pro- 
duce Co. v. L. N. Coxe, 8 A. D. 614; Williston on Sales, section 
613 (1948). Here, complainant’s damages would be the difference 
between the value of strawberries of the quality delivered, but 
packed four plus one, and the value of the strawberries actually 
delivered, both values to be determined as of the time and place 
of delivery. The burden of proving both values is upon the buyer, 
the complainant in this case. Complainant’s proof is not directed 
at establishing either of these values. Nevertheless, it is possible 
to determine them with reasonable accuracy. Complainant could 
have assisted us in the determination of the value the berries 
would have had if they had been up to contract requirements by 
offering substantial proof of the market value at Kansas City of 
berries of the kind that should have been shipped. In the absence 
of such proof, we take delivered cost as the best indication of the 
minimum market value the frozen strawberries would and should 
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have had. Los Angeles Banana Distributors v. Arthur Schwartz, 
9. A. D. 1333. This will not entirely compensate complainant, but 
at least it can hardly be said to be unfair to respondent, Case 
Packing Company. The delivered cost was $17,258.40 paid to 
respondent, plus freight, icing, tax and handling charges of 
$634.67, or a total of $17,883.07. Delivered cost does not include 
storage charges after the berries arrived at destination. The net 
amount received on resale may represent the value of the berries 
actually received when such resale is promptly, properly, and dili- 
gently made. Complainant expended much effort, through its 
broker, in the resale of the berries soon after the breach of war- 
ranty was discovered. As there was only a limited market for the 
quantity of frozen strawberries in question, the resale was made 
as promptly as possible under the circumstances. In addition, com- 
plainant, through its diligent efforts, received a comparatively 
high price for the berries on resale. The net amount received on 
the resale will be considered as the value of the berries actually 
received. Complainant sold 1,378 of the cans for $14,882.40, less 
$1,107.91 incurred in brokerage commissions of 2 cents per pound 
and 2 percent on the basis of a 34-cent can, leaving a net of 
$13,774.49 for the 1,378 cans sold. Some 220 cans were disposed 
of by the complainant prior to the sale to the California purchaser, 
either to customers or in the process of examining the berries to 
determine whether the quality was satisfactory. No evidence was 
offered as to the amount realized for these cans. The amount 
realized from the sale of the 1,378 cans, or $9.996 per can, is 
assigned as the fair value of each of the 220 cans, or a total of 
$2,199.12. The propriety of including in this assigned valuation 
cans which were used as testing samples is based on the fact that 
such testing is regarded as a matter of securing evidence. Western 
Produce Company v. Wesco Foods Company, 7 A. D. 815; Wesco 
Foods Company v. Frank J. Crivella & Co., Inc., 7 A. D. 1075. 
Respondent’s failure to ship berries of warranted quality is a 
violation of section 2 of the act, and complainant should, there- 
fore, be awarded reparation in the amount of $1,909.46, with 
interest, which is the difference between the value the berries 
should have had, $17,883.07, and the actual value of the berries, 
$13,774.49 plus $2,199.12. The facts should be published. 
ORDER 

Within 30 days from the date of this decision, respondent Case 
Packing Company shall pay to complainant, as_ reparation, 
$1,909.46, with interest thereon at the rate of 5 percent per an- 
num from September 1, 1946, until paid. 
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The complaint is dismissed as to respondents Otto W. Cuyler, 
Incorporated, and Gabel, Lockhart Company. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2745) 


Mrs. W. O. CARPENTER v. S. S. PRODUCE COMPANY, INC. PACA 
Doc. No. 5486. Decided March 23, 1951. 


Failure to Account and Pay—Default 


Where complainant sold and consigned melons and okra to respondent, 
but the latter failed to account and pay for the produce, and failed to 
file an answer, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to account and pay for the 
produce is in violation of the act, for which reparation should be 
awarded complainant.* 


Mrs. W. O. Carpenter, of Ocala, Florida, complainant pro se. Mr. Edmund 
D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
. tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received August 7, 1950. Formal repara- 
tion complaint was filed January 15, 1951, alleging that com- 
plainant sold melons and okra to respondent in May and June 
1950, but that respondent failed to account and pay for the 
produce. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney February 5, 1951. On February 3, 1951, 
copies of the report of investigation and the formal complaint 
were served upon respondent. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—-Ed. 
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the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Respondent has not filed an answer. The issuance 
of an order is therefore authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Mrs. W. O. Carpenter, duly 
licensed under the act, whose address is Ocala, Florida. 


2. Respondent, S. & S. Produce Company, Inc., is a corporation 
and its address is Greenville, South Carolina. At the time of the 
transactions complained of herein respondent was licensed under 
the act. 

3. On or about May 29, 1950, in the course of interstate com- 
merce, complainant sold to respondent the following produce: 

75 bushels of No. 1 okra @ $6.00 $450 
25 bushels of No. 2 okra @_ 3.00 
18 crates of cantaloups @_ 6.50 


Total 
4. Produce which conformed to the terms of the contract of 


May 29, 1950, was shipped in respondent’s truck from complain- 
ant in Ocala, Florida, to respondent in Greenville, South Carolina. 
Respondent accepted the produce, but paid complainant only $525, 
leaving a balance due of $117. 


5. On or about June 10, 1950, in the course of interstate com- 
merce, complainant sold to respondent the following produce: 


150 bushels of No. 1 okra @ $4.50........$675 
38 bushels of No. 2 okra @ 2.00 


6. Produce sold on June 10, 1950, was transported in respond- 
ent’s truck from complainant in Ocala, Florida, to respondent in 
Greenville, South Carolina. Respondent accepted the produce and 
gave complainant a check for $676, which was returned unpaid 
from the bank due to insufficient funds. Respondent did not pay 
the purchase price of $751. 


7. On or about June 10, 1950, in the course of interstate com- 
merce, complainant consigned to respondent 71 crates of canta- 
loups and 64 bushels of No. 1 okra. The produce was transported 
in respondent’s truck from complainant in Ocala, Florida, to 
respondent in Greenville, South Carolina. Respondent returned 
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35 crates of cantaloups and retained the rest of the shipment. No 
accounting was made on this consignment and a reasonable value 
of produce, at that time and place, was $3 per crate for cantaloups 
and $4.50 per bushel for okra. On this basis, allowing respondent 
a reasonable amount for transportation and commission, a net 
balance is due complainant, on the consignment, of $288.90 com- 
puted as follows: 


36 crates of cantaloups @ $3 per crate........ $108.00 
71 crates transportation charges 

@ 50 cents per crate $35.50 
10% commision DROS visciae’s 46.30 








Net balance due complainant........ $ 61.70 


64 bushels of No. 1 okra @ $4.50 $288.00 
64 bushels transportation charges 











@ 50 cents $32.00 
10% commission 28.80 60.80 $227.20 
Total net balance due complainant........$288.90 


Respondent did not remit the net balance of $288.90 to com- 
plainant. 


8. On or about June 12, 1950, in the course of interstate com- 
merce, complainant sold to respondent 100 bushels of No. 1 okra 
at $3.50 per bushel, or a total purchase price of $350. 


9. Okra which conformed with the terms of the contract sold 
on June 12, 1950, was transported in respondent’s truck from 
complainant in Ocala, Florida, to respondent at Greenville, South 
Carolina. Respondent accepted the okra, but did not pay the agreed 
purchase price of $350. 

10. The aggregate amount of $1,506.90 due complainant on 
these transactions was reduced by respondent’s payment of $200 
during August 1950 and $500 during February 1951, leaving a 
balance due of $806.90, no part of which has been paid. 


11. Informal complaint was received August 7, 1950, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 
Failure of respondent to file an answer to the complaint consti- 
tutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 
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During May and June 1950, complainant sold three shipments 
of cantaloups and okra to respondent for a total purchase price 
of $1,743. Respondent made a payment on the first shipment of 
$525, leaving a total balance due on the three lots of $1,218. Dur- 
ing the same period, complainant consigned cantaloups and okra 
to respondent to be sold for complainant’s account. The produce 
shipped on consignment was retained by respondent and presum- 
ably sold, but no accounting was made. Complainant has alleged 
certain prices as being a reasonable value of the cantaloups and 
okra which were consigned. These figures are not inconsistent with 
the prevailing rates at that time, and in that vicinity, and respond- 
ent has not disputed the amounts. Thus we are accepting them 
for the purpose of estimating the net balance due complainant on 
the transaction. Allowing respondent reasonable charges for 
transportation and commission, we conclude complainant is due 
$288.90 on the consignment. Respondent has subsequently paid 
complainant $700, leaving a balance due, on the transactions in- 
volved in this proceeding, of $806.90, no part of which has been 
paid. 

Respondent’s failure to pay the balance due complainant in 
connection with these transactions is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $806.90, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $806.90, with interest thereon at 
the rate of 5 percent per annum from July 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2746) 


MorRIS NATHAN v. FOX FRUIT COMPANY. PACA Doc. No. 5274. 
Decided March 23, 1951. 


Failure to Pay Purchase Price—Sale after Inspection— 
Suitable Shipping Condition 


Where complainant sold a carload of potatoes to respondent after inspection 
thereof by respondent on track, there is no implied warranty of suitable 
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plainant should be awarded reparation.* 


Acceptance of Shipment—Failure to Notify of 
Rejection within 24 Hours 
Where potatoes were available for unloading and respondent failed to reject 
them until two days later, respondent’s failure to notify complainant 
of its rejection within 24 hours after receipt of notice of arrival was 
deemed an acceptance of the shipment.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. L. J. Archam- 
beau, of Iron Mountain, Michigan, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An oral complaint was received July 25, 1949, and an informal 
written complaint was received July 29, 1949. Formal reparation 
complaint was filed October 25, 1949, in which it is alleged that 
complainant sold, to respondent, a carload of potatoes on or about 
July 20, 1949, but that respondent rejected the shipment and has 
not paid the agreed purchase price. An informal counterclaim was 
received from respondent October 17, 1949, for the return of a 
$50 deposit. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant’s representative January 9, 1950. Copies of the report 
‘of investigation and the formal complaint were served upon re- 
spondent on the same date. 

Respondent failed to file an answer within the prescribed time 
limit, but leave was granted to reopen the default and permit the 
filing of an answer. Respondent’s answer filed April 10, 1950, 
alleges that the potatoes were to be shipped to it at Iron Mountain, 
Michigan, and final acceptance was to be made at that destination. 
Respondent further alleged that the potatoes which were shipped 
were not the potatoes it had inspected at Chicago, and that the 
shipment arrived in a rotted condition. During the course of the 
hearing, respondent was granted leave to amend its answer to 
include a counterclaim for the refund of a $50 deposit it had paid 
to complainant on this shipment. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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shipping condition and, therefore, respondent’s failure to pay the pur- 
chase price of the commodity is a violation of the act, for which com- 
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Oral hearing was held at Chicago, Illinois, on October 5, 1950. 
Complainant was represented by counsel and presented the testi- 
mony of Harry Fox, sales manager for complainant, and James 
J. Leiwald, freight claim agent of the Chicago, Milwaukee, St. 
Paul and Pacific Railroad Company. Respondent was represented 
at the hearing by Max Fox, who gave his own testimony, and 
introduced the testimony of Morris Fox. In addition the deposi- 
tions of Nick Badovinac and Louis Fox were received on respond- 
ent’s behalf. Briefs were submitted by both parties. 


FINDINGS OF FACT 

1. Complainant is an individual, Morris Nathan, whose address 
is 919 West 14th Place, Chicago, Illinois. 

2. Respondent, Fox Fruit Company, is a partnership composed 
of Louis Fox, Morris Fox and Minnie Fox, and its address is Iron 
Mountain, Michigan. Respondent was not licensed, but was oper- 
ating a business subject to license under the act at the time of the 
transaction involved in this case. Respondent applied for and was 
issued a license on October 24, 1949, and in that connection paid 
arrearage in the amount of $38.33. 

3. On or about July 20, 1949, in the course of interstate com- 
merce, complainant sold to respondent, after inspection by re- 
spondent, a carload of 300 sacks of unwashed Missouri Cobbler 
potatoes, car ART 22677, at the agreed price of $2.50 per sack, 
delivered Iron Mountain, Michigan, or a total purchase price of 
$750. At the time of sale respondent paid $50 on the purchase 
price. 

4. The potatoes in car ART 22677 were shipped, freight pre- 
paid by complainant, from Chicago, Illinois, to respondent in Iron 
Mountain, Michigan. 

5. The shipment arrived at Iron Mountain, Michigan, on July 
21, 1949, and was available for delivery to respondent on the 
morning of July 22. Respondent did not inspect the shipment 
until July 24, on which date it opened the car and found the pota- 
toes to be in a wet and decayed condition. Respondent ordered an 
inspection of the car by a fruit and vegetable inspector employed 
by the State of Michigan. The inspection was made on July 26, 
1949, and the report thereon, issued by the Bureau of Marketing 

and Enforcement of the Michigan Department of Agriculture, 
read, in part, as follows: 
“Sacks in car badly spotted. Check shows containers to contain 
soft rot in some sacks up to 40%. Ordered to regrade and re- 
move soft rot before offering for sale.” 
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6. On or about July 26, 1949, respondent notified complainant 
that the shipment was rejected, and refused payment of the draft. 
The potatoes were abandoned to the carrier which eventually sal- 
vaged them for the gross amount of $15. 


7. Although demand has been made, respondent has refused to 
pay the balance of $700 due on this contract. 


8. Formal complaint was filed on October 25, 1949, which is 
within nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant contends that Louis Fox of respondent firm pur- 
chased this carload of potatoes on July 20, 1949, on the basis of 
his personal inspection and acceptance thereof on track at Chi- 
cago, Illinois. These terms of sale are reflected on the invoice 
which complainant issued on the sale which states “inspected and 
accepted track Chicago, Illinois.” Respondent, however, denies 
that this was a firm sale at Chicago, but contends that the parties 
agreed that the carload should be shipped to Iron Mountain for 
final inspection and acceptance there. The only evidence given in 
support of this contention is the testimony of Louis Fox who 
stated in his deposition as follows: “The deal was I told him I 
would give him $50.00 on consignment, and he would send the 
potatoes. I told him if the right potatoes came into Iron Mountain 
I would pay for them, because in Chicago you can’t trust them.” 

Louis Fox’s testimony, stated above, does not support respond- 
ent’s version of the terms of contract. Moreover, it is illogical to 
believe that complainant would assume the risk of shipping a car- 
load of Missouri Cobbler potatoes, a highly perishable commodity 
according to the testimony of witnesses for both parties, to a small 
and remote niarket during the heat of the summer, freight pre- 
paid, on the basis of an agreement whereunder the buyer might 
accept or reject the shipment at destination. It is concluded that 
this was a firm sale at Chicago, Illinois, made on the basis of re- 
spondent’s inspection. 

Respondent also contends that the potatoes which complainant 
shipped were not the potatoes which Louis Fox had examined and 
purchased at Chicago. The inference is made that complainant 
substituted inferior potatoes for the good potatoes which Louis 
Fox had examined and agreed to buy. Here again, the only evi- 
dence on the point is that given by Louis Fox as follows: 


“Q. Did you examine it, and was it the same car you looked at 
in Chicago? 
“A. Yes, I examined it, and it was not the same car.” 
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Louis Fox testified that he made no record of the car number 
when he purchased the potatoes, nor did he have any other means 
of identifying the particular carload which he examined at Chi- 
cago. He did not state that the potatoes delivered at Iron Mountain 
were of a different kind, or different size or character than those 
which he had bought. The only difference between the potatoes he 
inspected at Chicago, and those which were delivered to him at 
Iron Mountain, as far as can be discerned from his testimony, is 
that the former were “nice’’, and the latter were “all water, plain 
black * * * rotting’. 

The evidence shows that Louis Fox examined and purchased 
the potatoes at Chicago on July 20, 1949. The shipment was deliv- 
ered at Iron Mountain on July 21, and was available for unloading 
on July 22, 1949. Louis Fox testified that he examined the potatoes 
at Iron Mountain on July 22 and found them rotten. This evidence 
is refuted, however, by the testimony of Max Fox, who stated that 
no inspection was made of the potatoes until July 24, on which 
date he found the seals on the car doors intact, and that he broke 
the seals on that date in order to inspect the shipment. Max Fox 
testified that on July 24 the potatoes smelled rotten, so he immedi- 
ately called an inspector to examine the shipment. On July 26 the 
Michigan State Inspector examined the potatoes and found “con- 
tainers to contain soft rot in some sacks up to 40%.” The inspector 
ordered respondent to regrade and remove the soft rot before 
offering the potatoes for sale. 

Complainant’s witness testified that the condition of the pota- 
toes on July 20 when he sold them to Louis Fox was only fair. 
This is borne out by the Daily Fruit and Vegetable Market News 
Reports issued by the Department, of which official notice is taken, 
in which the carlots of Missouri Cobblers sold at Chicago, Illinois, 
on July 20, 1949, were described as “Mo. Cobblers unwashed no 
grade Spec. showing some decay.” Such potatoes, shipped during 
the heat of the summer without refrigeration, and allowed to 
stand on track in a sealed car for over two full days after arrival, 
might very well be in the condition in which respondent found 
this carload on July 24, 1949. The fact that the potatoes examined 
at Iron Mountain on July 24 were not in the same condition as 
the potatoes examined at Chicago on July 20 is no proof that com- 
plainant had substituted an inferior car of merchandise for that 
which respondent had examined and bought. Accordingly, it is 
concluded that respondent has failed to sustain the burden of 
proving that complainant failed to deliver the same carload of 
potatoes which respondent had examined and purchased at Chi- 
cago. 
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Since this was a firm sale at Chicago, Illinois, made on the basis 
of respondent’s examination of the potatoes, the implied warranty 
of suitable shipping conditions has no application here. In addi- 
tion, the evidence is clear that no attempt was made to examine 
the potatoes until July 24, 1949, which was 48 hours after respond- 
ent was made aware of the arrival of the shipment. Moreover, 
no objection or notice of rejection was communicated to complain- 
ant until July 26. In these circumstances, even if this were an 
“inspection and acceptance upon arrival’ transaction, as respond- 
ent contends, its failure to notify complainant of its rejection of 
the potatoes within 24 hours after receipt of notice of arrival was 
an acceptance of the shipment under the Regulations (7 CFR 
46.2(r)(s)), and rendered respondent liable for the purchase 
price. 

It is concluded that respondent’s failure to pay the purchase 
price of this shipment of potatoes was a violation of section 2 of 
the act. Reparation should be awarded complainant in the amount 
of $700, the balance due on the contract price, plus interest, and 
the facts should be published. Respondent’s counterclaim should 


be dismissed. 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $700, with interest thereon at 5 
percent per annum from August 1, 1949, until paid. 

The counterclaim filed by respondent is dismissed. 

The facts and circumstances of this case should be published. 

Copies hereof shall be served upon the parties. 


(No. 2747) 


PIXLEY AND COMPANY, INc. v. S. C. PRODUCE COMPANY. PACA 
Doc. No. 5491. Decided March 28, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold two truckloads of potatoes to respondent but the 
latter did not pay the full purchase prices therefor, and respondent 
failed to file an answer, it is held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay the balance of the 
purchase price is in violation of the act, for which complainant should 
be awarded reparation.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed. 
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Pizley & Company, Ine., of East Bethany, N. Y., complainant pro se. Mr. 
E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal reparation complaint was filed October 16, 1950, alleging 
that complainant sold two truckloads of potatoes to respondent 
during May and June 1950, but that respondent failed to pay the 
agreed purchase prices. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant January 27, 1951. On the same date, copies of the 
report of investigation and the formal complaint were served upon 
respondent. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Pixley and Company, Inc., is a corporation, 
and its address is East Bethany, New York. 

2. Respondent, S. C. Produce Company, is a partnership com- 
posed of James B. Chocklett and Ernest D. Sightler, and its 
address is 911 Assembly Street, Columbia, South Carolina. At the 
time of the transactions complained of herein respondent was 
licensed under the act. 

3. On or about May 26, 1950, complainant sold to respondent 
300 100-pound sacks of potatoes, U.S. No. 1 grade, Size A, at 
$2.85 a sack, delivered, or $855. 

4. On or about May 27, 1950, complainant shipped potatoes, 
which conformed with the terms of the contract of May 26, from 
New York, to respondent in Columbia, South Carolina, freight 
prepaid. Respondent accepted the potatoes at destination without 
complaint. 

5. On or about June 6, 1950, complainant sold to respondent 238 
100-pound sacks of potatoes, U.S. No. 1 grade, Size A, at $2.85 
per sack, delivered, or $678.30. 
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6. On or about June 7, 1950, potatoes, which conformed with 
the terms of the contract of June 6, were shipped by complainant, f 
from New York, to the respondent in Columbia, South Carolina, 
freight collect. Respondent accepted the potatoes at destination 
without complaint. Complainant invoiced respondent for the pur- f 
chase price, $678.30, less freight charges to be paid by respondent, 
$122.57, or a net invoice amount of $555.73. 


7. On or about January 30, 1951, and after service had been f 
made of copies of the formal complaint and report of investiga- [ 
tion, respondent paid complainant $100, which reduced respond- 
ent’s obligation under the two contracts to $1,310.73, no part of | 
which has been paid. 


8. Formal complaint was filed October 16, 1950, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 

Failure of respondent to file an answer to the complaint consti- 
tutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Complainant sold and delivered two truckloads of potatoes, 
U.S. No. 1 grade, Size A, on a delivered price basis, to the re- 
spondent during May and June 1950 for a total purchase price of 
$1,533.30. It appears that respondent paid freight charges of 
$122.57 on one of the shipments, leaving a balance of $1,410.73 
due complainant on the two shipments. The potatoes were shipped 
in interstate commerce and accepted by respondent at destination 
without complaint. Respondent has paid complainant $100, leaving 
a balance due of $1,310.73, no part of which has been paid. 

Respondent’s failure to pay the full amount due in connection 
with these transactions is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,310.73, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,310.73, with interest thereon 
at the rate of 5 percent per annum from July 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 





‘0. 2747 
D. 410 


- with 
inant, 
olina, 


lation F 


» pur- 
ident, 


been 
stiga- 
oond- 
rt of 


No. 2748 SAM EGALNICK CO. v. M. L. MORNINGSTAR 4138 
Cite as 10 A.D. 413 


(No. 2748) 


SAM EGALNICK COMPANY v. M. L. MORNINGSTAR. PACA Doc. No. 
5448. Decided March 28, 1951. 


Undisputed Amount—Dismissal of Portion of Complaint 


Where respondent admitted liability to complainant for one-half of loss 
sustained in joint venture but denied liability for additional amount 
claimed by complainant and complainant requested that an order be 
issued for the undisputed amount and the balance of its claim be 
dismissed, held, that reparation should be awarded to complainant for 
one-half of the loss admittedly due and the balance of the complaint 
should be dismissed.* 


Messrs. Foley & Foley, of Chicago, Illinois, for complainant. Mr. M. L. 
Morningstar, of Fremont, Michigan, respondent pro se. Mr. Frederick 


W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on February 7, 1949, and 
the formal complaint on October 25, 1949. Complainant alleges 
that on August 12, 1947, it entered into an agreement with re- 
spondent for the purchase, storage, and sale of fruits and vege- 
tables; that respondent was to furnish certain property and 
equipment and complainant was to advance operating funds; and 
that the profits or losses resulting from the venture were to be 
shared equally. It is alleged further that operations between 
August 30, 1947, and September 24, 1948, resulted in a net loss 
of $18,907.78, and that respondent failed and refused to pay 
complainant one-half of this amount or $9,453.89. In addition, 
complainant alleges that, of the money advanced by it, respondent 
spent $1,645.88 for his personal use and that he failed and refused 
to repay this amount. 


Respondent filed an answer to the formal complaint on Novem- 
ber 17, 1950. He admits all of the allegations in the formal com- 
plaint except the claim for $1,645.88. Respondent alleges that this 
latter amount was spent for repairs to equipment used in the 
venture. An oral hearing is requested. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed. 
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In a letter dated January 31, 1951, complainant’s attorney in- 
vokes section 7(a) of the act and requests an award of reparation 
for the amount of $9,453.89. Complainant requests a dismissal of 
its claim for $1,645.88. 

Section 7(a) of the act provides that where respondent has 
admitted liability in his answer for a portion of the amount 
claimed in the complaint as damages, the Secretary may issue an 
order directing respondent to pay complainant the undisputed 
amount. It appears from the answer that respondent admits lia- 
bility for the amount of $9,453.89. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,453.89, with interest thereon 
at the rate of 5 percent per annum beginning 30 days from the 
date of this order. 

That portion of the complaint pertaining to the claim of 
$1,645.88 is dismissed. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2749) 


SIMON SIEGEL COMPANY v. WESCO Foops COMPANY. PACA Doc. 
No. 5168. Decided March 28, 1951. 


Failure to Pay Excess Charge for Icing 


Where respondent charged complainant an amount in excess of the actual 
cost of icing, held, that reparation should be awarded complainant for 
the additional amount paid. 


Contract of Purchase and Sale—Breach as to Time and Place of Shipment 


Where complainant alleges that a carload of cauliflower purchased from 
respondent was shipped from La Jara, Colorado, on August 30, 1948, 
instead of from Denver on September 3, as represented, but respondent 
alleges that the car was represented merely as having been diverted 
from Denver on September 3, held, that, since the broker negotiating 
the sale sent to the parties a memorandum containing the representa- 
tions as alleged by complainant, and since respondent made no objections 
thereto, it is concluded that respondent made such representations and 
that it breached the contract as to the time and place of shipment. 


Failure to Prove Abnormal Deterioration of Commodity 


Where contract of sale of cauliflower was breached by respondent as to 
time and place of shipment and complainant alleges that the breaches 





all 


al 


r 


~_ 


—ws § OY tee CP 


No. 2749 SIMON SIEGEL CO. v. WESCO FOODS CO. 415 
Cite as 10 A.D. 414 


resulted in a complete loss, held, that the condition of the produce two 
weeks after shipment, upon which complainant relies, is not proof that 
it was abnormally deteriorated at the time of arrival one week earlier 
or that the loss resulted from the breach. 


Evidence—Failure to Prove Negligence by Seller in Icing Car 


In contract of sale of carload of cauliflower, where complainant alleges that 
respondent failed to properly ice car resulting in a deterioration of the 
produce, held, that the evidence fails to show any irregularity in icing. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed with the Fruit and Vegetable Branch 
of the Department on May 13, 1949, and formal complaint was 
filed on August 4, 1949. It is alleged in the formal complaint that 
respondent contracted to sell complainant a carload of U.S. No. 1 
grade cauliflower for $1.20 per crate, plus $75 top icing charge, 
or a total of $651, on the terms f.o.b. acceptance; and that the car 
was represented as having been shipped from Colorado on Sep- 
tember 3, 1948, billed to Chicago, Illinois. Complainant further 
alleges that respondent failed to deliver cauliflower as contracted 
for, in that the carload tendered had been shipped from La Jara, 
Colorado, on August 30, rather than on September 3, as specified 
in the contract. Complainant seeks the recovery of the full pur- 
chase price of $651, which it paid for the shipment before knowing 
of the breach of contract, alleging that as the result of respond- 
ent’s breach, complainant was forced to abandon the shipment to 
the carrier and suffered a complete loss thereon. 

A copy of the formal complaint, together with a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch of the Department, was served upon re- 
spondent by registered mail on August 22, 1949. Complainant 
was served with a copy of the report of investigation on the same 
day. 

Respondent filed an answer on August 29, 1949, alleging that 
the contract was for a carload of cauliflower of U.S. No. 1 grade 
that had left Denver, Colorado, on September 3, and that said 
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carload was delivered to complainant at Chicago on September 7. 
Respondent alleges further that complainant held the car at Chi- 
cago until September 11, 1948, during which period no complaint 
was made as to the quality, condition or shipping date of the 
shipment. Respondent denies that there was a breach of contract, 
and denies being indebted to complainant in the amount of $651 as 
claimed. 


A supplemental report of investigation was prepared by the 
Regulatory Division and was served upon the parties by registered 
mail on December 12, 1949. 


Oral hearing was held at Chicago, Illinois, on May 11, 1950. 
Both parties were represented by counsel. Simon Siegel testified 
for complainant and the deposition of Joseph Fava was also re- 
ceived in complainant’s behalf. Gilbert J. Dorn testified for re- 
spondent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Simon Siegel Company, is a corporation whose 
address was 1425 South Racine Avenue, Chicago, Illinois. 


2. Respondent, Wesco Foods Company, is a corporation whose 
address is 1425 South Racine Avenue, Chicago, Illinois. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the act. 


3. On or about September 4, 1948, in the course of interstate 
commerce, respondent contracted to sell complainant 480 crates 
of cauliflower, U.S. No. 1 grade, Dowd’s Pride brand, for $1.20 
per crate, plus $75 for top ice, on the basis f.o.b. acceptance. The 
contract specified the date of shipment as September 3, 1948, and 
the shipping point as Denver, Colorado. 


4. On or about August 30, 1948, car ART 28899 containing 480 
crates of cauliflower, U.S. No. 1 grade, Dowd’s Pride brand, was 
shipped from La Jara, Colorado, with 6,000 pounds of top ice, 
to Denver, Colorado. The car was re-iced to capacity at Denver 
and diverted from there to Chicago, Illinois, on September 3, 
1948. 


5. Car ART 28899 arrived at Chicago, Illinois, on September 
7, 1948, at 10 a.m., and the carrier notified complainant of the 
arrival of the shipment by telephone at 10:30 a.m. Complainant 
also received a written arrival notice from the carrier on the 
morning of September 8, 1948, which contained information as to 
the date and place of shipment and the icing service provided. 
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6. On September 9, 1948, complainant remitted its check for 
$651 to respondent in payment for the shipment. Complainant 
allowed the cauliflower to remain on track at the Chicago Produce 
Terminal and instructed the carrier to re-ice the car as needed. 
Complainant did not inspect the cauliflower nor cause it to be 
inspected during the time it was held at Chicago, nor was the 
shipment offered for sale or shown to prospective purchasers at 
Chicago. No protest was made to respondent or to any other per- 
son or agency regarding the shipment. 


7. On or about September 11, 1948, complainant sold the cauli- 
flower to the G. Fava Fruit Company, Inc., of Baltimore, Mary- 
land, and diverted the shipment to that city. The Fava Company 
inspected the shipment upon arrival at Baltimore on September 
14, 1948, and found the cauliflower to be in a deteriorated condi- 
tion. Fava rejected the shipment to complainant who immediately 
notified respondent that the shipment had been rejected by his 
purchaser at Baltimore and that it would be disposed of for the 
account of whom it may concern. The shipment was considered not 
worth transportation charges and was abandoned to the carrier 
on September 16, 1948, and the salvage obtained by the carrier 
was not sufficient to cover the freight due thereon. 


8. Respondent has refunded no part of the purchase to com- 
plainant, but has offered to pay over a $30 refund received from 
Ciruli Bros. of Pueblo, Colorado, the original shipper of the car. 
This refund is for an overcharge made for icing service. 


9. Informal complaint was filed within 9 months after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


It is complainant’s contention that respondent breached its con- 
tract by furnishing a carload of cauliflower shipped from La Jara, 
Colorado, on August 30, 1948, and that the loss sustained on the 
shipment was the direct and natural consequence of this breach 
of contract. It is also argued that there is evidence of failure to 
properly refrigerate the shipment both at shipping point and at 
diversion point in Denver, Colorado, and that respondent is re- 
sponsible for the damages which resulted from such failure. 


The contract provided for shipment from Denver, Colorado, as 
of September 3, 1948. The shipment actually originated in La 
Jara, Colorado, on August 30, and thus did not conform with the 
contract specifications. Gilbert J. Dorn, the salesman who nego- 
tiated the contract on behalf of respondent, testified that he made 
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an error in preparing the written confirmation, and that it should f 
have read “diverted from” Denver, Colorado, on September 3, f 
rather than “shipped from” Denver on that date. He also testified 
that in the oral conversation with Simon Siegel which led up to f 
the sale, the actual date or place of shipment was not discussed, 

and, in fact, he did not have the information on these matters [ 
himself at the time. He stated, however, that Dowd’s Pride cauli- 
flower is a well known brand, and that it is generally known to 
the trade that this brand is shipped from the mountain district [ 
of Colorado, and not from the Denver district. 

Simon Siegel testified that when he bought this cauliflower he 
discussed the date of shipment and was not advised that it had 
been shipped from La Jara on August 30. He also testified that he | 
did not discuss with Dorn whether this was a freshly loaded car. | 
He admitted that he knew the principal cauliflower growing area 
in Colorado is in the Alamosa mountain district, which includes La 
Jara, but that he felt it would also be possible for this cauliflower 
to have been produced in the Denver district. 

It is not clear from the testimony of the parties whether the 
date or place of shipment entered into their oral conversation 
leading up to this sale. However, erroneously or otherwise, in the 
written integrated contract prepared and signed by Mr. Dorn, he 
specified September 3, 1948, as the date of shipment, and Denver, 
Colorado, as the shipping point. Not having made any attempt to 
correct these provisions of the contract within a reasonable time, 
respondent is bound thereby. It is concluded that respondent 
breached the provisions of the contract both as to place and date 
of shipment. 

It is for complainant to establish that respondent’s breach of 
contract as to place and date of shipment was the direct and 
natural cause of the loss which was sustained in this transaction. 
Since Chicago was the destination specified in the contract, com- 
plainant must show that the cauliflower arrived in Chicago in an 
abnormally deteriorated condition. But there was no inspection 
on arrival at Chicago. The car stayed on track at Chicago from 
September 7 until September 11 and was then shipped to Balti- 
more, where it arrived September 14. Evidence of the deteriorated 
condition of the cauliflower at Baltimore on September 14, over 
two weeks after shipping date, is not proof that it also was de- 
teriorated at Chicago on September 7 or 8. It is entirely possible 
that the shipment was in good condition and could have been sold 
without loss due to deterioration if it had been disposed of 
promptly upon arrival at Chicago, in which event no damages 
would have resulted from respondent’s breach of contract. It fol- 
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lows that the loss that was sustained was not necessarily due to 
respondent’s breach of contract, but may well have been due 
partly, if not entirely, to complainant’s delay in the disposition 
of the shipment after arrival at the original destination. 

Complainant also alleges that there is evidence of abnormalities 
with respect to the icing of this shipment; that respondent further 
breached the contract by failing to provide proper icing; and 
that such improper icing contributed to the deteriorated condition 
of the cauliflower. The evidence indicates that 6,000 pounds of 
ice was put in the car at the time it was loaded at La Jara on 
August 30, and that this ice was placed in and over the load in the 
form of chunk ice. On August 31, the car was switched off at East 
Alamosa and 6,000 pounds of top ice was added to the load. The 
car arrived at Denver on September 1, on which date there was 
still an estimated 5,000 pounds of top ice over the cauliflower. 
Twenty thousand pounds of top ice was added to the car on Sep- 
tember 3 before it was diverted to Chicago, and on arrival at 
Chicago on September 7, an additional 10,000 pounds of ice was 
added. There is no conclusive evidence that the icing of the car 
at La Jara and at East Alamosa was insufficient to protect the 
cauliflower until it reached Denver, as complainant contends. The 
fact that 5,000 pounds of top ice remained in the car when it 
arrived at Denver on September 1 indicates that there was proper 
refrigeration and that the cauliflower was not heated. Complain- 
ant points to the fact that the car took a full load of 20,000 pounds 
of top ice on September 3 before it was shipped to Chicago as 
indicating that all or most of the top ice in the car had been dissi- 
pated by that time. This standing alone, however, does not prove 
that the car was without top ice or had lost its refrigeration on 
September 3. Nor is the fact that it was necessary to add an addi- 
tional 10,000 pounds of ice upon arrival of the car at Chicago 
on September 7 sufficient to prove that there was anything abnor- 
mal about refrigeration of the car. The only actual evidence 
concerning the condition of the cauliflower is that shown upon 
its arrival at Baltimore, Maryland, on September 14, and that is 
too remote to prove that the car had not been properly refrigerated 
in Colorado on August 30 and September 3. It is concluded that 
complainant has failed to prove the existence of any irregularity 
in the icing of this shipment such as would be responsible for the 
damages alleged to have been sustained. It is concluded that com- 
plainant has failed to sustain its burden of proof that the alleged 
improper icing or breach of contract was the direct and natural 
cause of the loss which was sustained in this transaction. 
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There remains one other matter to be disposed of in this case. 
Respondent purchased this shipment of cauliflower from Ciruli 
Bros. of Pueblo, Colorado, and paid this firm the sum of $75 for 
top ice at shipping point. Respondent passed this $75 top ice 
charge on to complainant, and complainant paid it as part of the fF 
purchase price. Ciruli Bros. subsequently refunded $30 of the 
charge for top ice to respondent because they furnished only a 
part of the top ice and the remainder was furnished by the carrier 
and included as a part of the freight bill by the carrier. It is just 
and proper that respondent should pass this refund on to com- 
plainant and respondent has heretofore offered to do so. Accord- 
ingly, an order should be entered requiring respondent to pay the 
said $30 refund to complainant, without interest, and the facts 
as reported herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant the sum of $30, without interest. 

The facts and circumstances of this case shall be published. 

Copies hereof shall be served upon the parties. 





COURT DECISIONS 


' PARKER, DIRECTOR OF AGRICULTURE et al. v. BROWN, 317 U.S. 341. 
Decided January 4, 1943. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 


No. 1040 


Jurisdiction of Federal Courts—Suit to Enjoin 
Enforcement of State Legislation 


A suit in a federal court to enjoin enforcement of a state agricultural 
proration program, in which the validity of the program is challenged 
as in conflict with federal antitrust laws, is a suit “arising under” a 
“law regulating commerce” and is maintainable without regard to the 
amount in controversy.* 


Jurisdiction of Federal Courts—Suit in Equity 
Showing Irreparable Damage 


A suit to enjoin enforcement of a marketing plan adopted under the Cali- 
fornia Agricultural Prorate Act is within the equity jurisdiction of 
the district court, since the complaint alleges and the evidence shows 
threatened irreparable injury to the complainant’s business and 
threatened prosecutions by reason of his having marketed his crop 
under the protection of the district court’s injunction.* 


Marketing Program under California Agricultural Prorate Act 
Not within Scope of Federal Anti-Trust Act 


A prorate marketing program under the California Agricultural Prorate 
Act, adopted by the State for regulating the handling, disposition, and 
prices of raisins produced in California, a large part of which go into 
interstate and foreign commerce, held not within the intended scope of, 
and not a violation of, the Sherman Act.* 


California Agricultural Prorate Act Not in Conflict with 
Agricultural Marketing Agreement Act of 1937 


A program pursuant to the California Agricultural Prorate Act for market- 
ing the 1940 raisin crop, adopted with the collaboration of officials of 
the U.S. Department of Agriculture and aided by the loans from the 
Commodity Credit Corporation recommended by the Secretary of Agri— 
culture, held not in conflict with the federal Agricultural Marketing 
Agreement Act of 1937, where the Secretary had not proposed or 
promulgated any order under that Act applicable to the marketing of 
raisins.* 

* Reference to other points involved in this case will be found in Index-Digest and Subject- 

Index in this issue of Agriculture Decisions._-Ed, 
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California Agricultural Prorate Act—Regulation of 
State Industry of Local Concern 


The marketing program for the 1940 raisin crop, adopted pursuant to the 
California Agricultural Prorate Act, the declared purpose of which is to 
“conserve the agricultural wealth of the State” and to “prevent economic 
waste in the marketing of agricultural products” of the State, and 
which operates to eliminate competition among producers in respect 
of the terms of sale (including the price) of the crop and to impose 
restriction on the sale and distribution to buyers who subsequently sell 
and ship in interstate commerce, held a regulation of state industry of 
local concern which is not prohibited by the commerce clause in the 
absence of Congressional legislation prohibiting or regulating trans- 
actions affected by the State program.* 


Restrictions Imposed by State Program upon Intrastate Sales 
as Not Violative of Commerce Clause 


restrictions which the state program imposes upon the intrastate sale 
of a commodity by its producer to a processor who contemplates doing, 
and in fact does, work upon the commodity before packing it and 
shipping it in interstate cmmerce, do not violate the Commerce Clause.* 


Effect of Federal Inaction upon State Regulation of Commerce 


When Congress has not exerted its power under the Commerce Clause, and 
state regulation of matters of local concern is so related to interstate 
commerce that it also operates as a regulation of that commerce, the 
reconciliation of such power of Congress with that reserved to the State 
is to be attained by the accommodation of the competing demands of 
the state and national interests involved.* 


State Regulation Affecting Interstate Commerce Sustained upon 
Consideration of All Relative Facts and Circumstances 


State regulations affecting interstate commerce are to be sustained, not 
because théy are “indirect” rather than “direct”, not because they affect 
rather than command the operations of interstate commerce, but be- 
cause, upon a consideration of all the relevant facts and circumstances, 
the matter appears an appropriate one for local regulations, for which 
there may be wide scope without materially obstructing the free flow 
of commerce.* 


Supreme Court May Take Judicial Notice of Available Data of 
Raisin Industry in California 


Examination of the evidence in this case and of available data of the raisin 
industry in California, of which the Court may take judicial notice, 
leaves no doubt, that the evils attending the production and marketing 
of raisins in that State present a problem local in character and 
urgently demanding state action for the economic protection of those 
engaged in one of its important industries.* 

© Refevenes to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—-Ed. 
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Effect of State Program on Interstate Commerce in Absence of 
Adoption of Marketing Program by Secretary of Agriculture 


Where the Secretary of Agriculture, who could have adopted a marketing 
program for raisins under the federal Agricultural Marketing Agree- 
ment Act, has instead, as that Act authorizes, cooperated in promoting 
the state marketing program, the court cannot say that the effect of 
the state program on interstate commerce is one which the Commerce 
Clause forbids. And particularly should state regulation of local matters 
be sustained where its effect on commerce is one which it has been the 
policy of Congress, by its legislation, to encourage.* 

Supreme Court Cases Distinguished 


Lemke v. Farmers Grain Co., 258 U.S. 50, and Shafer v. Farmers Grain Co., 
268 U.S. 189.* 
39 F. Supp. 895, reversed. 


[4343] APPEAL from a decree of a district court of three judges 
enjoining the enforcement, against the appellee, of a marketing 
program adopted pursuant to the California Agricultural Prorate 
Act. 

Messrs. Walter L. Bowers, Deputy Attorney General of Cali- 
fornia, and Strother P. Walton, with whom Messrs. Earl Warren, 
Attorney General, and W. R. Augustine, Deputy Attorney General, 
were on the briefs, for appellants on the reargument. Mr. Walter 
L. Bowers argued the cause for appellants on the original argu- 
ment. 

Mr. G. Levin Aynesworth, with whom Mr. Christian M. Ozias 
was on the brief, for appellee. 

By special leave of Court, Mr. Robert L. Stern, with whom 
Solicitor General Fahy, Assistant Attorney General Arnold, and 
Messrs. Charles H. Weston and Robert H. [+344] Shields were 
on the brief, for the United Stats, as amicus curiae, asserting 
that the state program, though not inconsistent with federal agri- 
cultural legislation, was invalid under the Sherman Act and the 
Commerce Clause. 

Mr. CHIEF JUSTICE STONE delivered the opinion of the Court. 

The questions for our consideration are whether the marketing 
program adopted for the 1940 raisin crop under the California 
Agricultural Prorate Act! is rendered invalid (1) by the Sherman 
Act, or (2) by the Agricultural Marketing Agreement Act of 1937, 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 

+ Italic figures in brackets refer to first word beginning a page in 317 U.S.—Ed. 

1Act of June 5, 1988, ch. 754, Statutes of California of 1983, as amended by chs. 471 and 
743, Statutes of 1935; ch. 6, Extra Session, 1988; chs. 868, 548 and 894, Statutes of 1939; and 
chs. 608, 1150 and 1186 Statutes of 1941. Its constitutionality under both Federal and State 
Constitutions was sustained by the California Supreme Court in Agricultural Prorate Com- 


mission v. Superior Court, 5 Cal. 2d 550, 55 P. 2d 495. 
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as amended, 7 U.S.C. §§ 601, et seq., or (3) by the Commerce 
Clause of the Constitution. 


Appellee, a producer and packer of raisins in California, brought 
this suit in the district court to enjoin appellants—the State Di- 
rector of Agriculture, Raisin Proration Zone No. 1, the members 
of the State Agricultural Prorate Advisory Commission and of 
the Program Committee for Zone No. 1, and others charged by 
the statute with the administration of the Prorate Act—from 
enforcing, as to appellee, a program for marketing the 1940 crop 
of raisins produced in “Raisin Proration Zone No. 1.” After a 
trial upon oral testimony, a stipulation of facts and certain ex- 
hibits, the district court held that the 1940 raisin marketing 
program was an illegal interference with and undue burden upon 
interstate commerce and gave judgment for appellee granting 
the injunction prayed for. 39 F. Supp. 895. The case was tried by 
a district court of three judges [+345] and comes here on appeal 
under §§ 266 and 238 of the Judicial Code as amended, 28 U.S.C. 
§§ 380, 345. 


As appears from the evidence and from the findings of the dis- 


trict court, almost all the raisins consumed in the United States, 
and nearly one-half of the world crop, are produced in Raisin 
Proration Zone No. 1. Between 90 and 95 per cent of the raisins 
grown in California are ultimately shipped in interstate or foreign 
commerce. 


The harvesting and marketing of the crop in California follows 
a uniform procedure. The grower of raisins picks the bunches of 
grapes and places them for drying on trays laid between the rows 
of vines. When the grapes have been sufficiently dried he places 
them in “sweat boxes” where their moisture content is equalized. 
At this point the curing process is complete. The growers sell the 
raisins and deliver them in the “sweat boxes” to handlers or pack- 
ers whose plants are all located within the Zone. The packers 
process them at their plants and then ship them in interstate com- 
merce. Those raisins which are to be marketed in clusters are 
sometimes merely packed, unstemmed, in suitable containers, but 
are more often cleaned, fumigated, and, when necessary, steamed 
to make the stems pliable. Most of the raisins are not sold in 
clusters; such raisins are stemmed before packing, and most 
packers also clean, grade and sort them. One variety is also seeded 
before packing. 


} Italic figures in brackets refer to first word beginning a page in 317 U.S.—Ed., 
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The packers sell their raisins through agents, brokers, jobbers 
and other middlemen, principally located in other states or foreign 
countries. Until he is ready to ship the raisins the packer stores 
them in the form in which they have been received from producers. 
The length of time that the raisins remain at the packing plants 
before processing and shipping varies from a few days up to two 
years, depending upon the packer’s current supply of raisins and 
the market demand. The packers frequently place orders with 
producers for fall delivery, before the [+346] crop is harvested, 
and at the same time enter into contracts for the sale of raisins 
to their customers. In recent years most packers have had a sub- 
stantial “carry over” of stored raisins at the end of each crop 
season, which are usually marketed before the raisins of the next 
year’s crop are marketed. 

The California Agricultural Prorate Act authorizes the estab- 
lishment, through action of state officials, of programs for the 
marketing of agricultural commodities produced in the state, so 
as to restrict competition among the growers and maintain prices 
in the distribution of their commodities to packers. The declared 
purpose of the Act is to “conserve the agricultural wealth of the 
State” and to “prevent economic waste in the marketing of agri- 
cultural products” of the state. It authorizes (§ 3) the creation 
of an Agricultural Prorate Advisory Commission of nine mem- 
bers, of which a state official, the Director of Agriculture, is 
ex-officio a member. The other eight members are appointed for 
terms of four years by the Governor and confirmed by the Senate, 
and are required to take an oath of office. § 4. 

Upon the petition of ten producers for the establishment of a 
prorate marketing plan for any commodity within a defined pro- 
duction zone (§ 8), and after a public hearing ($9), and after 
making prescribed economic findings ($10) showing that the 
institution of a program for the proposed zone will prevent agri- 
cultural waste and conserve agricultural wealth of the state with- 
out permitting unreasonable profits to producers, the Commission 
is authorized to grant the petition. The Director, with the approval 
of the Commission, is then required to select a program committee 
from among nominees chosen by the qualified producers within 
the zone, to which he may add not more than two handlers or 
packers who receive the regulated commodity from producers for 
marketing. §§ 11, 14, 15. 

[4347] The program committee is required (§ 15) to formulate 
a proration marketing program for the commodity produced in 
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the zone, which the Commission is authorized to approve after 
a public hearing and a “finding that the program is reasonably 
calculated to carry out the objectives of the Act.”’ The Commission 
may, if so advised, modify the program and approve it as modified. 
If the proposed program, as approved by the Commission, is con- 
sented to by 65 per cent in number of producers in the zone 
owning 51 per cent of the acreage devoted to production of the 
regulated crop, the Director is required to declare the program 
instituted. § 16. 

Authority to administer the program, subject to the approval of 
the Director of Agriculture, is conferred on the program commit- 
tee. §§ 6, 18, 22. Section 22.5 declares that it shall be a misde- 
meanor, which is punishable by fine and imprisonment (Penal 
Code § 19), for any producer to sell or any handler to receive or 
possess without proper authority any commodity for which a 
proration program has been instituted. Like penalty is imposed 
upon any person who aids or abets in the commission of any of the 
acts specified in the section, and it is declared that each “infraction 
shall constitute a separate and distinct offense.” Section 25 im- 
poses a civil liability of $500 “for each and every violation” of any 
provision of a proration program. 

The seasonal proration marketing program for raisins, with 
which we are now concerned, became effective on September 7, 
1940. This provided that the program committee should classify 
raisins as “standard,” “substandard,” and “inferior”; “inferior” 
raisins are those which are unfit for human consumption, as de- 
fined in the Federal Food, Drug and Cosmetic Act, 21 U.S.C. 
§§ 301 et seq. The committee is required to establish receiving 
stations within the zone to which every producer must deliver all 
raisins which he desires to market. The raisins.are graded at these 
stations. All inferior raisins are to be placed in the [+348] “‘in- 
ferior raisin pool,” to be disposed of by the committee ‘‘only for 
assured by-product and other diversion purposes.” All substandard 
raisins, and at least 20 per cent of the total standard and sub- 
standard raisins produced, must be placed in a “surplus pool.” 
Raisins in this pool may also be disposed of only for “assured by- 
product and other diversion purposes,” except that under certain 
circumstances the program committee may transfer standard 
raisins from the surplus pool to the stabilization pool. Fifty per 
cent of the crop must be placed in a “stabilization pool.” 

Under the program the producer is permitted to sell the remain- 
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ing 30 per cent of his standard raisins, denominated “free ton- 
nage,” through ordinary commercial channels, subject to the 
requirement that he obtain a “secondary certificate” authorizing 
such marketing and pay a certificate fee of $2.50 for each ton 
covered by the certificate. Certification is stated to be a device for 
controlling “the time and volume of movement” of free tonnage 
into such ordinary commercial channels. Raisins in the stabiliza- 
tion pool are to be disposed of by the committee “in such manner 
as to obtain stability in the market and to dispose of such raisins,” 
but no raisins (other than those subject to special lending or pool- 
ing arrangements of the Federal Government) can be sold by 
the committee at less than the prevailing market price for raisins 
of the same variety and grade on the date of sale. Under the pro- 
gram the committee is to make advances to producers of from $25 
to $27.50 a ton, depending upon the variety of raisins, for deliv- 
eries into the surplus pool, and from $50 to $55 a ton for deliveries 
into the stabilization pool. The committee is authorized to pledge 
the raisins held in those pools in order to secure funds to finance 
pool operations and make advances to growers. 

Appellee’s bill of complaint challenges the validity of the pro- 
ration program as in violation of the Commerce [+349] Clause 
and the Sherman Act; in support of the decree of the district 
court he also urges that it conflicts with and is superseded by the 
Federal Agricultural Marketing Agreement Act of 1937. The com- 
plaint alleges that he is engaged within the marketing zone both 
in producing and in purchasing and packing raisins for sale and 
shipment interstate; that before the adoption of the program he 
had entered into contracts for the sale of 1940 crop raisins; that, 
unless enjoined, appellants will enforce the program against ap- 
pellee by criminal prosecutions and will prevent him from market- 
ing his 1940 crop, from fulfilling his sales contracts, and from 
purchasing for sale and selling in interstate commerce raisins of 
that crop. 

Appellee’s allegations of irreparable injury are in general terms, 
but it appears from the evidence that he had produced 200 tons 
of 1940 crop raisins; that he had contracted to sell 76214 tons of 
the 1940 crop; that he had dealt in 2,000 tons of raisins of the 
1939 crop, and expected to sell, if the challenged program were not 
in force, 3,000 tons of the 1940 crop at $60 a ton; that the pre- 
season price to growers of raisins of the 1940 crop, before the 
program became effective, was $45 per ton, and that immediately 
afterward it rose to $55 per ton or higher. It also appears that, 


+ Italie figures in brackets refer to first word beginning a page in 317 U.S.—Ed. 


- 





428 AGRICULTURAL MARKETING AGREEMENT 10 A.D. 
ACT OF 1937 


817 U.S. 341 


the district court having awarded the final injunction prayed, 
appellee has proceeded with the marketing of his 1940 crop and 
has disposed of all except twelve tons, which remain on hand. 
Although the district court found that the amount in controversy 
exceeds $3,000, we are of opinion that as the complaint assails the 
validity of the program under the anti-trust laws, 15 U. S. C. 
§§ 1-33, the suit is one “arising under” a “law regulating com- 
merce”; and allegation and proof of the jurisdictional amount are 
not required. 28 U. S. C. §§ 41 (1), (8); Peyton v. Railway Ex- 
press Agency, 316 U.S. 350. The majority of the Court is also of 
opinion that the suit is within the equity jurisdiction of the court, 
since the complaint [+350] alleges, and the evidence shows, 
threatened irreparable injury to respondent’s business and threat- 
ened prosecutions by reason of his having marketed his crop under 
the protection of the district court’s decree. 


Validity of the Prorate Program under the Sherman Act. 


Section 1 of the Sherman Act, 15 U. S. C. § 1, makes unlawful 
“every contract, combination . . . or conspiracy, in restraint of 


trade or commerce among the several States.” And § 2, 15 U.S. C. 
§ 2, makes it unlawful to “monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the several 
States.” We may assume for present purposes that the California 
prorate program would violate the Sherman Act if it were organ- 
ized and made effective solely by virtue of a contract, combination 
or conspiracy of private persons, individual or corporate. We may 
assume also, without deciding, that Congress could, in the exercise 
of its commerce power, prohibit a state from maintaining a 
stabilization program like the present because of its effect on in- 
terstate commerce. Occupation of a legislative “field” by Congress 
in the exercise of a granted power is a familiar example of its 
constitutional power to suspend state laws. See Adams Express 
Co. v. Croninger, 226 U. S. 491, 505; Napier v. Atlantic Coast 
Line, 272 U. S. 605, 607; Missouri Pacific R. Co. v. Porter, 273 
U. S. 341; Illinois Gas Co. v. Public Service Co., 314 U.S. 498, 510. 

But it is plain that the prorate program here was never in- 
tended to operate by force of individual agreement or combination. 
It derived its authority and its efficacy from the legislative com- 
mand of the state and was not intended to operate or become 
effective without that command. We find nothing in the language 
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of the Sherman Act or in its history which suggests that its pur- 
pose was to restrain a state or its officers or agents from activities 
directed by its [+351] legislature. In a dual system of government 
in which, under the Constitution, the states are sovereign, save 
only as Congress may constitutionally subtract from their author- 
ity, an unexpressed purpose to nullify a state’s control over its 
officers and agents is not lightly to be attributed to Congress. 

The Sherman Act makes no mention of the state as such, and 
gives no hint that it was intended to restrain state action or official 
action directed by a state. The Act is applicable to “‘persons” 
including corporations (§ 7), and it authorizes suits under it by 
persons and corporations (§ 15). A state may maintain a suit for 
damages under it, Georgia v. Evans, 316 U.S. 159, but the United 
States may not, United States v. Cooper Corp., 312 U. 8. 600—con- 
clusions derived not from the literal meaning of the words 
“person” and “corporation” but from the purpose, the subject 
matter, the context and the legislative history of the statute. 

There is no suggestion of a purpose to restrain state action in 
the Act’s legislative history. The sponsor of the bill which was 
ultimately enacted as the Sherman Act declared that it prevented 
only “business combinations.” 21 Cong. Rec. 2562, 2457; see also 
at 2459, 2461. That its purpose was to suppress combinations to 
restrain competition and attempts to monopolize by individuals 
and corporations, abundantly appears from its legislative history, 
See Apex Hosiery Co. v. Leader, 310 U. S. 469, 492-93 and n. 15 
United States v. Addyston Pipe & Steel Co., 85 F. 271, affirmed 
175 U. S. 211; Standard Oil Co. v. United States, 221 U.S. 1, 54— 
58. 

True, a state does not give immunity to those who violate the 
Sherman Act by authorizing them to violate it, or by declaring 
that their action is ares Northern Securities Co. v. United 
States, 193 U. S. 197, 332, 344-47; and we have no question of the 
state or its municipality becoming a participant in a private 
agreement or combination [+352] by others for restraint of trade, 
ef. Union Pacific R. Co. v. United States, 313 U. S. 450. Here the 
state command to the Commission and to the program committee 
of the California Prorate Act is not rendered unlawful by the 
Sherman Act since, in view of the latter’s words and history, it 
must be taken to be a prohibition of individual and not state 
action. It is the state which has created the machinery for estab- 
lishing the prorate program. Although the organization of a pro- 
rate zone is proposed by producers, and a prorate program 
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approved by the Commission, must also be approved by referen- 
dum of producers, it is the state, acting through the Commission, 
which adopts the program and which enforces it with penal sanc- 
tions, in the execution of a governmental policy. The prerequisite 
approval of the program upon referendum by a prescribed number 
of producers is not the imposition by them of their will upon the 
minority by force of agreement or combination which the Sherman 
Act prohibits. The state itself exercises its legislative authority 
in making the regulation and in prescribing the conditions of its 
application. The required vote on the referendum is one of these 
conditions. Compare Currin v. Wallace, 306 U. S. 1, 16; Hampton 
& Co. v. United States, 276 U. S. 394, 407; Wickard v. Filburn, 
ante, p. 111. 

The state in adopting and enforcing the prorate program made 
no contract or agreement and entered into no conspiracy in re- 
straint of trade or to establish monopoly but, as sovereign, im- 
posed the restraint as an act of government which the Sherman 
Act did not undertake to prohibit. Olsen v. Smith, 195 U. S. 332, 
344—45; cf. Lowenstein v. Evans, 69 F. 908, 910. 


Validity of the Program Under the Agricultural Marketing 
Agreement Act. 

The Agricultural Marketing Agreement Act of 1937, 50 Stat. 
246, 7 U. S. C. §$ 601 et seq., authorizes the Secretary [+353] of 
Agriculture to issue orders limiting the quantity of specified 
agricultural products, including fruits, which may be marketed 
“in the current of . .. or so as directly to burden, obstruct, or 
affect interstate or foreign commerce.” Such orders may allot the 
amounts which handlers may purchase from any producer by 
means which equalize the amount marketed among producers; 
may provide for the control and elimination of surpluses and for 
the establishment of reserve pools of the regulated produce. § 8c 
(6). The federal statute differs from the California Prorate Act 
in that its sanction falls upon handlers alone while the state act 
(§ 22.5 (3)) applies to growers and extends also to handlers so 
far as they may unlawfully receive or have in their possession 
within the state any commodity subject to a prorate program. 

We may assume that the powers conferred upon the Secretary 
would extend to the control of surpluses in the raisin industry 
through a pooling arrangement such as was promulgated under 
the California Prorate Act in the present case. See United States 
v. Rock Royal Co-op., 307 U. S. 5383; Currin v. Wallace, supra. 


"| Ttalie “figures in brackets refer to first word beginning a page in 317 U.S.—Ed. 





10A.D. PARKER, DIRECTOR OF AGRIC. ET AL, v. BROWN 431 


317 U.S. 341 


We may assume also that a stabilization program adopted under 
the Agricultural Marketing Agreement Act would supersede the 
state act. But the federal act becomes effective only if a program 
is ordered by the Secretary. Section 8c (3) provides that whenever 
the Secretary of Agriculture “has reason to believe” that the issu- 
ance of an order will tend to effectuate the declared policy of the 
Act with respect to any commodity, he shall give due notice of an 
opportunity for a hearing upon a proposed order, and § 8c (4) 
provides that after the hearing he shall issue an order if he finds 
and sets forth in the order that its issuance will tend to effectuate 
the declared policy of the Act with respect to the commodity in 
question. Since the Secretary has not given notice of hearing and 
has not proposed or promulgated any order regulating raisins, it 
must be [+354] taken that he has no reason to believe that issu- 
ance of an order will tend to effectuate the policy of the Act. 

The Secretary, by § 10 (i), is authorized “‘in order to effectuate 
the declared policy” of the Act, and “in order to obtain uniformity 
in the formulation, administration, and enforcement of Federal 
and State programs relating to the regulation of the handling of 
agricultural commodities,” to confer and codperate with duly 
constituted authorities of any state. From this and the whole 
structure of the Act, it would seem that it contemplates that its 
policy may be effectuated by a state program either with or with- 
out the promulgation of a federal program by order of the Secre- 
tary. Cf. United States v. Rock Royal Co-op., supra. It follows 
that the adoption of an adequate program by the state may be 
deemed by the Secretary a sufficient ground for believing that 
the policies of the federal act will be effectuated without the 
promulgation of an order. 

It is evident, therefore, that the Marketing Act contemplates 
the existence of state programs at least until such time as the 
Secretary shall establish a federal marketing program, unless the 
state program in some way conflicts with the policy of the federal 
act. The Act contemplates that each sovereign shall operate “in 
its own sphere but can exert its authority in conformity rather 
than in conflict with that of the other.” H. Rep. No. 1241, 74th 
Cong., Ist Sess. pp. 22-23; S. Rep. 1011, 74th Cong., Ist Sess. 
p. 15.2 The only suggested possibility of conflict is between the 
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2 See also 79 Cong. Rec. 9470, 11149-50, 11153; Hearings Before the Senate Committee on 
Agriculture and Forestry on S. 1807 (March, 1935) 29, 73; Hearings Before the House Com- 
mittee on Agriculture (Feb.—March, 1935) 53, 178-9. The Agricultural Marketing Agreement 
Act of 1937 was for the most part a reenactment of certain provisions of the Agricultural 


Adjustment Act of 1933, 48 Stat. 31, as amended in 1935, 49 Stat. 753. See. 10 (i) was first 
introduced in 1935, and reenacted without change in 1937. 
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declared purposes of the two acts. The object of the federal stat- 
ute is stated to be the establishment, by exercise [+355] of the 
power conferred on the Secretary, of ‘orderly marketing condi- 
tions for agricultural commodities in interstate commerce” such 
as wili tend to establish “parity prices” for farm products,’ but 
with the further purpose that, in the interest of consumers, cur- 
rent consumptive demand is to be considered and that no action 
shall be taken for the purpose of maintaining prices above the 
parity level. § 2. 


The declared objective of the California Act is to prevent exces- 
sive supplies of agricultural commodities from “adversely affect- 
ing” the market, and although the statute speaks in terms of 
“economic stability” and “agricultural waste” rather than of price, 
the evident purpose and effect of the regulation is to “conserve ag- 
ricultural wealth of the state” by raising and maintaining prices, 
but “without permitting unreasonable profits to producers.” § 10. 
The only possibility of conflict would seem to be if a state pro- 
gram were to raise prices beyond the parity price prescribed by 
the federal act, a condition which has not occurred.‘ 


[+356] That the Secretary has reason to believe that the state 
act will tend to effectuate the policies of the federal act so as not 
to require the issuance of an order under the latter is evidenced 
by the approval given by the Department of Agriculture to the 
state program by the loan agreement between the state and the 
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3A “parity” price is one which will “give agricultural commodities a purchasing power with 
respect to articles that farmers buy, equivalent to the purchasing power of agricultural com- 
modities in the base period.” 7 U. S. C. § 602 (1). The parity price is computed by multiply- 
ing an index of prices paid by farmers for goods used in farm production, and for family 
living expenses, together with real estate taxes and interest on farm indebtedness, by the 
average price during the base period of the commodity in question. See Dept. of Agriculture, 
Parity Prices, What They Are and How They Are Calculated (1942). The base period for 
commodities other than tobacco and potatoes is August 1909-July 1914. However, by 7 U. S. C. 
§ 608e the period of August 1919—July 1929 or a part thereof may be used for any commodity 
as to which the Secretary finds and proclaims that adequate statistics for the 1909-14 period 
are not available. By proclamation dated June 26, 1942, the Secretary designated the period 
1919-1929 as the base period for raisins. 7 Fed. Reg. 4867. 

‘The parity price for raisins on June 15, 1942, as published by the Department of Agricul- 
ture was $100.51 per ton. Preliminary figures show the average price for the 1941-42 crop 
to be $80.60. Parity Prices, What They Are and How They Are Computed, supra, vu. Parity 
prices for raisins for previous years are not published. However they may be computed from 
the base period price of $105.80 and the indices of prices paid by farmers published by the 
Department of Agriculture in the statistical publications cited infra, note 9. Such computations 
for 1933 and subsequent years, supplied by the Department of Agriculture, indicate that while 
the price received by the farmer for the 1940 crop was $57.60 the parity price for 1940 was 
$80.41 and for 1941 was $86.76. They further indicate that raisin prices have not since 1933 
equalled parity and that the field prices for all crops prior to that of 1941 have been from 
$15 to $40 per ton below parity. 
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Commodity Credit Corporation.’ By § 302 of the Agricultural 
Adjustment Act of 1938, 52 Stat. 43, 7 U. S. C. $1302 (a), the 
Commodity Credit Corporation is authorized “upon the recom- 
mendation of the Secretary and with the approval of the Presi- 
dent, to make available loans on agricultural commodities . . .” 
The “amount, terms, and conditions” of such loans are to be 
“fixed by the Secretary, subject to the approval of the Corporation 
and the President.” Under this authority the Commodity Credit 
Corporation made loans of $5,146,000 to Zone No. 1, secured by a 
[+357] pledge of 109,000 tons of 1940 crop raisins in the surplus 
and stabilization pools. These loans were ultimately liquidated 
by sales of 76,000 tons to packers and 33,000 tons to the Federal 
Surplus Marketing Administration, an agency of the Department 
of Agriculture,® for relief distribution and for export under the 
Lend-Lease program.’ The loans were conditional upon the adop- 
tion by the state of the present seasonal marketing program. We 
are informed by the Government, which at our request filed a 
brief amicus curiae, that under the loan agreement prices and 
sales policies as to the pledged raisins were to be controlled by a 
committee appointed by the Secretary, and that officials of the 
Department of Agriculture collaborated in drafting the 1940 state 
raisin program. 


[4358] Section 302 of the Agricultural Adjustment Act of 1938 
requires the Commodity Credit Corporation to make non-recourse 
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5 The Commodity Credit Corporation was created by Executive Order No. 6340, October 16, 
1933. It has been continued in existence by Acts of Congress, 49 Stat. 4; 50 Stat. 5; 53 Stat. 
510. By Reorganization Plan No. I, 53 Stat. 1429, approved by Act of Congress, 53 Stat. 813, 
and effective July 1, 1939, the Corporation was transferred to the Department of Agriculture, 
to be “administered in such department under the general direction and supervision of the 
Secretary of Agriculture.’”’ By Executive Order No. 8219, Aug. 7, 1939, 4 Fed. Reg. 3565, 
exclusive voting rights in its capital stock were vested in the Secretary. 

6The Surplus Marketing Administration was created by Reorganization Plan No. III, 45 
Stat. 1232, approved 54 Stat. 231, effective June 30, 1940, as a consolidation of the Division 
of Marketing and Marketing Agreements of the Agricultural Adjustment Administration, and 
the Federal Surplus Commodities Corporation. The Surplus Commodities Corporation was 
incorporated on October 4, 1933, under the name of the Federal Surplus Relief Corporation. 
Its existence as “an agency of the United States under the direction of the Secretary of Agri- 
culture’ was continued by Acts of Congress, 50 Stat. 323; 52 Stat. 38. The members of the 
Corporation are the Secretary of Agriculture, the Administrator of the Agricultural Adjust- 
ment Administration, and the Governor of the Farm Credit Administration. 

As successor to the Corporation the Surplus Marketing Administration exercises the authority 
given by § 32 of the Agricultural Adjustment Act of 1935, 7 U. S. C. § 612c, to use 30% of 
annual gross customs receipts to encourage the exportation, and the domestic consumption by 
persons in low income groups, of agricultural commodities, and to reestablish farmers’ pur- 
chasing power. As successor to the Division of Markets and Marketing Agreements, the Ad- 
ministration is charged with the enforcement of the Agricultural Marketing Agreement Act 
of 1937. 

7 Report of the President of the Commodity Credit Corporation (1941) 14, 21; Wm. J. Cecil 
(Zone Agent, Raisin Proration Zone No. 1), The 1940 Raisin Program, 30 Calif. Dept. of 
Agriculture Bulletin 46. 





434 AGRICULTURAL MARKETING AGREEMENT 10 A.D. 
ACT OF 1937 


317 U.S. 341 


loans to producers of certain agricultural products at specified 
percentages of the parity price, and authorizes loans on any agri- 
cultural commodity. The Government informs us that in making 
loans under the latter authority, § 302 has been construed by the 
Department of Agriculture as requiring the loans to be made only 
in order to effectuate the policy of federal agricultural legislation.® 
Section 2 of the Agricultural Adjustment Act of 1938 declares it 
to be the policy of Congress to achieve the statutory objectives 
through loans. The Agricultural Adjustment Act of 1938 and the 
Agricultural Marketing Agreement Act of 1937 were both derived 
from the Agricultural Adjustment Act of 1933, 48 Stat. 31, and 
are coordinate parts of a single plan for raising farm prices to 
parity levels. The conditions imposed by the Secretary of Agri- 
culture in the loan agreement with the State of California, and 
the collaboration of federal officials in the drafting of the pro- 
gram, must be taken as an expression of opinion by the Depart- 
ment of Agriculture that the state program thus aided by the loan 
is consistent with the policies of the Agricultural Adjustment and 
Agricultural Marketing Agreement Acts. We find no conflict be- 
tween the two acts and no such occupation of the legislative field 
by the mere adoption of the Agricultural Marketing Agreement 
Act, without the issuance of any order by the Secretary putting it 
into effect, as would preclude the effective operation of the state 
act. 

We have no occasion to decide whether the same conclusion 
would follow if the state program had not been adopted with the 
collaboration of officials of the Department of Agriculture and 
aided by loans from the Commodity [+359] Credit Corporation 
recommended by the Secretary of Agriculture. 


Validity of the Program under the Commerce Clause. 


The court below found that approximately 95 per cent of the 
California raisin crop finds its way into interstate or foreign 
commerce. It is not denied that the proration program is so de- 
vised as to compel the delivery by each producer, including ap- 
pellee, of over two-thirds of his 1940 raisin crop to the program 
committee, and to subject it to the marketing control of the 
committee. The program, adopted through the exercise of the leg- 
islative power delegated to state officials, has the force of law. 
It clothes the committee with power and imposes on it the duty 
to control marketing of the crop so as to enhance the price or at 
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* See also Report of the President of the Commodity Credit Corporation (1940) 4, 6. 
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least to maintain prices by restraints on competition of producers 
in the sale of their crop. The program operates to eliminate com- 
petition of the producers in the terms of sale of the crop, including 
price. And since 95 per cent of the crop is marketed in interstate 
commerce, the program may be taken to have a substantial effect 
on the commeree, in placing restrictions on the sale and marketing 
of a product to buyers who eventually sell and ship it in interstate 
commerce. 


The question is thus presented whether in the absence of Con- 
gressional legislation prohibiting or regulating the transactions 
affected by the state program, the restrictions which it imposes 
upon the sale within the state of a commodity by its producer to 
a processor who contemplates doing, and in fact does, work upon 
the commodity before packing and shipping it in interstate com- 
merce, violate the Commerce Clause. 


The governments of the states are sovereign within their ter- 
ritory save only as they are subject to the prohibitions of the 
Constitution or as their action in some measure conflicts with 
powers delegated to the National Government, [+360] or with 
Congressional legislation enacted in the exercise of those powers. 
This Court has repeatedly held that the grant of power to Con- 
gress by the Commerce Clause did not wholly withdraw from the 
states the authority to regulate the commerce with respect to mat- 
ters of local concern, on which Congress has not spoken. Minnesota 
Rate Cases, 230 U. S. 352, 399-400; South Carolina Highway 
Dept. v. Barnwell Bros., 303 U. S. 177, 187, et seq.; California v. 
Thompson, 313 U. S. 109, 113-14 and cases cited; Duckworth v. 
Arkansas, 314 U. S. 390. A fortiori there are many subjects and 
transactions of local concern not themselves interstate commerce 
or a part of its operations which are within the regulatory and 
taxing power of the states, so long as state action serves local 
ends and does not discriminate against the commerce, even though 
the exercise of those powers may materially affect it. Whether 
we resort to the mechanical test sometimes applied by this Court 
in determining when interstate commerce begins with respect to a 
commodity grown or manufactured within a state and then sold 
and shipped out of it—or whether we consider only the power of 
the state in the absence of Congressional action to regulate mat- 
ters of local concern, even though the regulation affects or in some 
measure restricts the commerce—we think the present regulation 
is within state power. 


t Italic figures in brackets refer to first word beginning a page in 317 U.S.—Ed. 





AGRICULTURAL MARKETING AGREEMENT 10 A.D. 
ACT OF 1937 


317 U.S. 341 


In applying the mechanical test to determine when interstate 
commerce begins and ends (see Federal Compress Co. v. McLean, 
291 U.S. 17, 21 and cases cited; Minnesota v. Blasius, 290 U.S. 1 
and cases cited) this Court has frequently held that for purposes 
of local taxation or regulation “manufacture” is not interstate 
commerce even though the manufacturing process is of slight 
extent. Crescent Oil Co. v. Mississippi, 257 U. S. 129; Oliver Iron 
Co. v. Lord, 262 U. S. 172; Utah Power & Light Co. v. Pfost, 286 
U.S. 165; Hope Gas Co. v. Hall, 274 U.S. 284; Heisler v. Thomas 
Colliery Co., 260 U.S. 245; Champlin Refining [+361] Co. v. Com- 
mission, 286 U.S. 210; Bayside Fish Co. v. Gentry, 297 U.S. 422. 
And such regulations of manufacture have been sustained where, 
aimed at matters of local concern, they had the effect of prevent- 
ing commerce in the regulated article. Kidd v. Pearson, 128 U.S. 
1; Champlin Refining Co. v. Commission, supra; Sligh v. Kirk- 
wood, 237 U.S. 52; see Capital City Dairy Co. v. Ohio, 183 U. S. 
238, 245; Thompson v. Consolidated Gas Co., 300 U. S. 55, 77; cf. 
Bayside Fish Co. v. Gentry, supra. A state is also free to license 
and tax intrastate buying where the purchaser expects in the 
usual course of business to resell in interstate commerce. Chas- 
saniol v. Greenwood, 291 U. S. 584. And no case has gone so far 
as to hold that a state could not license or otherwise regulate the 
sale of articles within the state because the buyer, after processing 
and packing them, will, in the normal course of business, sell and 
ship them in interstate commerce. 

All of these cases proceed on the ground that the taxation or 
regulation involved, however drastically it may affect interstate 
commerce, is nevertheless not prohibited by the Commerce Clause 
where the regulation is imposed before any operation of interstate 
commerce occurs. Applying that test, the regulation here controls 
the disposition, including the sale and purchase, of raisins before 
they are processed and packed preparatory to interstate sale and 
shipment. The regulation is thus applied to transactions wholly 
intrastate before the raisins are ready for shipment in interstate 
commerce. 

It is for this reason that the present case is to be distinguished 
from Lemke v. Farmers Grain Co., 258 U. 8. 50, and Shafer v. 
Farmers Grain Co., 268 U.S. 189, on which appellee relies. There 
the state regulation held invalid was of the business of those who 
purchased grain within the state for immediate shipment out of 
it. The Court was of opinion that the purchase of the wheat for 
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shipment out of the state without resale or processing was a 
[7362] part of the interstate commerce. Compare Chassaniol v. 
Greenwood, supra. 

This distinction between local regulation of those who are not 
engaged in commerce, although the commodity which they produce 
and sell to local buyers is ultimately destined for interstate com- 
merce, and the regulation of those who engage in the commerce by 
selling the product interstate, has in general served, and serves 
here, as a ready means of distinguishing those local activities 
which, under the Commerce Clause, are the appropriate subject 
of state regulation despite their effect on interstate commerce. 
But courts are not confined to so mechanical a test. When Con- 
gress has not exerted its power under the Commerce Clause, and 
state regulation of matters of local concern is so related to inter- 
state commerce that it also operates as a regulation of that 
commerce, the reconciliation of the power thus granted with that 
reserved to the state is to be attained by the accommodation of 
the competing demands of the state and national interests in- 
volved. See Di Santo v. Pennsylvania, 273 U.S. 34, 44 (with which 
compare California v. Thompson, supra); South Carolina High- 
way Dept. v. Barnwell Bros., supra; Milk Control Board v. Eisen- 
berg Co., 306 U. S. 346; Illinois Gas Co. v. Public Service Co., 
314 U.S. 498, 504-5. 

Such regulations by the state are to be sustained, not because 
they are “indirect” rather than “direct,” see Di Santo v. Pennsyl- 
vania, supra; cf. Wickard v. Filburn, supra, not because they 
control interstate activities in such a manner as only to affect the 
commerce rather than to command its operations. But they are 
to be upheld because upon a consideration of all the relevant facts 
and circumstances it appears that the matter is one which may 
appropriately be regulated in the interest of the safety, health 
and well-being of local communities, and which, because of its 
local character, and the practical difficulties involved, may never 
be adequately dealt with [+363] by Congress. Because of its local 
character also there may be wide scope for local regulation with- 
out substantially impairing the national interest in the regulation 
of commerce by a single authority and without materially ob- 
structing the free flow of commerce, which were the principal 
objects sought to be secured by the Commerce Clause. See Minne- 
sota Rate Cases, supra, 398-412; California v. Thompson, supra, 
113. There may also be, as in the present case, local regulations 
whose effect upon the national commerce is such as not to conflict 
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but to coincide with a policy which Congress has established with 
respect to it. 


Examination of the evidence in this case and of available data 
of the raisin industry in California, of which we may take judi- 
cial notice, leaves no doubt that the evils attending the production 
and marketing of raisins in that state present a problem local in 
character and urgently demanding state action for the economic 
protection of those engaged in one of its important industries.’ 
Between 1914 and 1920 there was a spectacular rise in price of 
all types of California grapes, including raisin grapes. The price 
of raisins reached its peak, $235 per ton, in 1921, and was followed 
by large increase in acreage with accompanying reduction in 
price. The price of raisins in most [+364] years since 1922 has 
ranged from $40 to $60 per ton but acreage continued to increase 
until 1926 and production reached its peak, 1,433,000 tons of 
raisin grapes and 290,000 tons of raisins, in 1938. Since 1920 there 
has been a substantial carry over of 30 to 50% of each year’s 
crop. The result has been that at least since 1934 the industry, 
with a large increase in acreage and the attendant fall in price, 
has been unable to market its product and has been compelled to 


sell at less than parity prices and in some years at prices regarded 
by students of the industry as less than the cost of production.’ 


The history of the industry, at least since 1929, is a record of 
a continuous search for expedients which would stabilize the mar- 
keting of the raisin crop and maintain a price standard which 


7 Italic figures in brackets refer to first word beginning a page in 317 U.S.—Ed. 

® The principal statistical sources are U. S. Tariff Commission, Grapes, Raisins and Wines, 
Report No. 134, Second Series, issued pursuant to 19 U. S. C. § 13382, and the following 
publications of the 'U. S. Department of Agriculture: Yearbook of Agriculture (published 
annually until 1936); Agricultural Statistics (published annually since 1936); Crops and 
Markets (published quarterly); Season Average Prices and Value of Production, Principal 
Crops, 1940 and 1941 (Dec. 18, 1941). For general discussions of the economic status of the 
raisin industry, see Grapes, Raisins and Wines, supra; Shear and Gould, Economic Status of 
the Grape Industry, University of California, Agricultural Experiment Station Bulletin No. 
429 (1927); Shear and Howe, Factors Affecting California Raisin Sales and Prices, 1922-29, 
Giannini Foundation of Agricultural Economics, Paper No. 20 (1931). 

10 Studies made under the auspices of the University of California indicate that the cost of 
production of Thompson Seedless raisins, including the growers’ labor, a management charge, 
depreciation, and interest on investment, is $49.58 per ton on a farm yielding two tons per 
acre, and $72.07 per ton on a farm yielding one ton per acre. A two-ton yield is described as 
“good”; a one-ton yield as “usual.”” Adams, Farm Management Crop Manual, University of 
California Syllabus Series No. 278 (1941) 142-5. Another student has computed the cost of 
production at $53.96 for a two-ton per acre yield, about $65 for a 1.5 ton yield, and $90 for a 
one-ton yield, Shultis, Standards of Production, Labor, Material and other Costs for Selected 
Crops and Livestock Enterprises, University of California Extension Service (1938) 13. Field 
prices for Thompson Seedless raisins were below $49.50 in 1923, 1928, 1982, and 1988; since 
1922 they have been at $65.00 or higher in only 5 years, and have only once been as high as 
$72.00. Grapes, Raisins and Wines, supra, 149. 

For parity prices for raisins, see supra, note 4. 
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would bring fair return to the producers." It is significant of the 
relation of the local interest in maintaining this program to the 
national interest in interstate commerce, that throughout the pe- 
riod from 1929 until the adoption of the prorate program for 
[+365] the 1940 raisin crop, the national government has con- 
tributed to these efforts either by its established of marketing 
programs pursuant to Act of Congress or by aiding programs 
sponsored by the state. Local coéperative market stabilization pro- 
grams for raisins in 1929 and 1930 were approved by the Federal 
Farm Board which supported them with large loans.'* In 1934 a 
marketing agreement for California raisins was put into effect 
under §8 (2) of the Agricultural Adjustment Act of 1933, as 
amended, 48 Stat. 528, which authorized the Secretary of Agri- 
culture, in order to effectuate the Act’s declared policy of achiev- 
ing parity prices, to enter into marketing agreements with 
processors, producers and others engaged in handling agricultural 
commodities “in the current of or in competition with, or so as 
to burden, obstruct, or in any way affect, interstate or foreign 
commerce.” ** 


[¢366] Raisin Proration Zone No. 1 was organized in the latter 
part of 1937. No proration program was adopted for the 1937 


crop, but loans of $1,244,000 were made on raisins of that crop 
by the Commodity Credit Corporation.'* In aid of a proration 
program adopted under the California Act for the 1938 crop, a 


+ Italic figures in brackets refer to first word beginning a page in 317 U.S.—Ed. 

11 For discussion of private efforts within the industry prior to 1929 to regulate the marketing 
of raisins, see Grapes, Raisins and Wines, supra, 153-5. 

12 See Annual Report of the Federal Farm Board (1930) 18, 73; id. (1931) 59-61, 91; Grapes, 
Raisins and Wines, supra, 62-64; S. W. Shear, The California Grape Control Plan, Giannini 
Foundation of Agricultural Economics, Paper No. 22 (1981); Stokdyk and West, The Farm 
Board (1930) 185-9. Loans of $4,500,000 in 1929 and $6,755,000 in 1930 were made by the 
Federal Farm Board. Shear, supra, states that the 1930 program, which provided for the 
formation of a single marketing agency, and the destruction or diversion to by-products use 
of surplus raisins, “‘was designed by the Federal Farm Board.” 

The Federal Farm Board was created by § 2 of the Agricultural Marketing Act of 1929, 46 
Stat. 11, which authorized the Board to make loans to cooperative associations to aid in “the 
effective merchandising of agricultural commodities .. .” (§ 7) so as to achieve the statutory 
objective of placing agriculture on a “basis of economic equality with other industries’ (§ 1). 

13 See U. S. Dept. of Agriculture, Agricultural Adjustment in 1934, 202. The marketing 
program adopted is published by the Agricultural Adjustment Administration, Department of 
Agriculture, as Marketing Agreement Series—Agreement No. 44, License Series—License No. 
55. It was in effect from May 29, 1934 to Sept. 14, 1935. The agreement provided for the crea- 
tion of a control board on which representatives of packers and growers should have an equal 
voice. Subject to the approval of the Secretary of Agriculture the control board could fix 
minimum prices to be paid growers and require a percentage of the crop to be delivered to 
the control board. 15% of the 1934 crop was required to be delivered to the board, and prices 
for that crop were fixed at $60, $65 and $70 per ton for Muscat, Sultana, and Thompson 
Seedless raisins respectively. 

14 Report of the President of the Commodity Credit Corporation (1940) 16. These raisins 
were ultimately sold to the Federal Surplus Commodities Corporation for relief distribution. 
Ibid.; Report of the Federal Surplus Commodities Corporation (1938) 16. 
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substantial part of that crop was pledged to the Commodity Credit 
Corporation as security for a loan of $2,688,000, and was ulti- 
mately sold to the Federal Surplus Commodities Corporation for 
relief distribution.** Substantial purchases of raisins of the 1939 
crop were also made by Federal Surplus Commodities Corpora- 
tion, although no proration program was adopted for that year.’ 
In aid of the 1940 program, as we have already noted, the Com- 
modity Credit Corporation made loans in excess of $5,000,000, 
and 33,000 tons of the raisins pledged to it were sold to the Federal 
Surplus Marketing Administration.” 

[+367] This history shows clearly enough that the adoption of 
legislative measures to prevent the demoralization of the industry 
by stabilizing the marketing of the raisin crop is a matter of state 
as well as national concern and, in the absence of inconsistent 
Congressional action, is a problem whose solution is peculiarly 
within the province of the state. In the exercise of its power the 
state has adopted a measure appropriate to the end sought. The 
program was not aimed at nor did it discriminate against inter- 
state commerce, although it undoubtedly affected the commerce 
by increasing the interstate price of raisins and curtailing inter- 
state shipments to some undetermined extent. The effect on the 
commerce is not greater, and in some instances was far less, than 
that which this Court has held not to afford a basis for denying 
to the states the right to pursue a legitimate state end. Cf. Kidd v. 
Pearson, supra; Sligh v. Kirkwood, supra; Champlin Refining Co. 
v. Commission, supra; South Carolina Highway Dept. v. Barnwell 
Bros., supra, and cases cited at p. 189 and notes 4 and 5; California 
_ v. Thompson, supra, 113-15, and cases cited. 

In comparing the relative weights of the conflicting local and 
national interests involved, it is significant that Congress, by its 
agricultural legislation, has recognized the distressed condition of 
much of the agricultural production of the United States, and has 
authorized marketing procedures, substantially like the California 


} Italic figures in brackets refer to first word beginning a page in 317 U.S.—Ed. 

% Report of the President of the Commodity Credit Corporation (1940) 16; Report of the 
Associate Administrator of the Agricultural Adjustment Administration in Charge of the 
Division of Marketing and Marketing Agreements, and the President of the Federal Surplus 
Commodities Corporation (19389) 52. The federal loan was conditioned upon the adoption of a 
state proration program by which 20% of the crop was delivered into a stabilization pool. 

16 Cecil, The 1940 Raisin Proration Program, supra, 48; Report of the Federal Surplus Com- 
modities Corporation (1940) 6. 

17 The Commodity Credit Corporation similarly made loans on the 1937, 1938, and 1940 crops 
of dried prunes, the loans on the 1938 and 1940 crops being in aid of proration programs 
which were very similar to those adopted for raisins. Report of the President of the Com- 
modity Credit Corporation (1940) 15, 21; id, (1941) 18-14, 21; Report of the Surplus Market- 
ing Administration (1941) 33—4. 
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prorate program, for stabilizing the marketing of agricultural 
products. Acting under this legislation the Secretary of Agricul- 
ture has established a large number of market stabilization pro- 
grams for agricultural commodities moving in interstate com- 
merce in various parts of the country, including seven affecting 
California crops.’* All involved attempts +[368] in one way or 
another to prevent over-production of agricultural products and 
excessive competition in marketing them, with price stabilization 
as the ultimate objective. Most if not all had a like effect in 
restricting shipments and raising or maintaining prices of agri- 
cultural commodities moving in interstate commerce. 

It thus appears that whatever effect the operation of the Cali- 
fornia program may have on interstate commerce, it is one which 
it has been the policy of Congress to aid and encourage through 
federal agencies in conformity to the Agricultural Marketing 
Agreement Act, and § 302 of the Agricultural Adjustment Act. 
Nor is the effect on the commerce greater than or substantially 
different in kind from that contemplated by the stabilization pro- 
grams authorized by federal statutes. As we have seen, the Agri- 
cultural Marketing Agreement Act is applicable to raisins only 
on the direction of the Secretary of Agriculture who, instead of 
establishing a federal program has, as the statute authorizes, 
codperated in promoting the state program and aided it by sub- 
stantial federal loans. Hence we cannot say that the effect of the 
state program on interstate commerce is one which conflicts with 
Congressional policy or is such as to preclude the state from this 
exercise of its reserved power to regulate domestic agricultural 
production. 

We conclude that the California prorate program for the 1940 
raisin crop is a regulation of state industry of local concern which, 
in all the circumstances of this case which we have detailed, does 
not impair national control over the commerce in a manner or to 
a degree forbidden by the Constitution. 

































Reversed. 






18 Twenty-eight such programs affecting milk, and nineteen affecting other agricultural 
commodities, were in effect during the fiscal year ending June 30, 1941. Report of the Surplus 
Marketing Administration (1941) pp. 7, 12. For discussions of the nature and purpose of these 
programs, see the annual reports of the Agricultural Adjustment Administration; Nourse, 
Marketing Agreements under the A, A, A. (1935). 
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ORDER NO. 41 (CHICAGO, ILLINOIS)—Continued 
LOCATION PRICE ADJUSTMENTS TO PRODUCERS 


Dismissal of Petitions as to Portion Complaining 


Since only handlers can be petitioning parties 


under 8c (15) (A) of the act and since 
handlers have no justiciable interest in price 
differentials to producers such as those in- 
volved in this case and the three cooperative 
associations of producers are not eligible 
as producers to prosecute an 8c (15) (A) 
proceeding which is limited to complaints of 
handlers as to orders, provisions thereof 
or obligations imposed thereunder, the peti- 
tions should be dismissed as to the portions 
complaining of section 941.8(b) of Order 
RON GO tees cee ee ae 


Lack of Handler’s Justiciable Interest in 
Handlers have no justiciable interest in price 


differentials to producers based upon pro- 
ducers’ locations such as those prescribed 
by section 941.8(b) because these do not 
affect the net cost of milk to handlers but 
are adjustments affecting only the distribu- 
tion among producers out of the equaliza- 
IGG WON airs wets Se ee eae none nes 


SECTION 941.5 ON CLASS IV PRICE 


Validity of 
Petitioners’ complaints of lack of evidence, 


arbitrariness, etc. of 941.5 on Class IV price, 
are untenable as the evidence and the 
reasoning given in the final decision of the 
Secretary, in Finding of Fact 5, withstands 
petitioners’ attacks, and it is concluded that 
the amendment is not invalid for lack of 
supporting substantial evidence____.__---- 


VALIDITY OF AMENDMENTS TO, AS TO LOCATION PRICE 


ADJUSTMENTS TO PRODUCERS 
Where petitioners complained that at least 57¢ 
per hundredweight should be used as the manu- 
facturing cost of milk in amended section 941.5 
of Order No. 41 relating to the pricing of Class 
IV milk instead of 37.5¢ which petitioners claim 
is provided therein, and that the location adjust- 
ments to producers in amended section 941.8(b) 
discriminates in favor of the producers located 
closer to the marketing area and drive the more 
distant milk out of the Chicago market, and that 
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ORDER NO. 41 (CHICAGO, ILLINOIS)—Continued No. Page 


VALIDITY OF AMENDMENTS TO, AS TO LOCATION PRICE 
ADJUSTMENTS TO PRODUCERS—Continued 
petitioners are affected by the location price 
adjustments as they are located in the “far out” 
parts of the milkshed, the Judicial Officer held, 
that the amended sections are valid, that the 
petitioners’ complaints are without merit and, 
therefore, the relief requested by the petitioners 
should be denied and the petitions dismissed-_--_-_ 


ORDER NO. 75 (CLEVELAND, OHIO) 


VALIDITY OF BUTTERFAT TESTS MADE BY MARKET 
ADMINISTRATOR 

Where, petitioner, a handler subject to Order No. 
75, as amended, regulating the handling of milk 
in the Cleveland, Ohio marketing area, com- 
plained of the action of the market administra- 
tor under the Order in holding that petitioner’s 
tests of producers’ milk in the months of August 
1948 and March 1949 could not be verified, in 
notifying the producers involved of the results 
of the tests made by the market administrator 
during the period mentioned, and in calling upon 
petitioner to pay its producers on the basis of 
the market administrator’s tests, the Judicial 
Officer held that the market administrator 
properly required payment for milk on the basis 
of stratified random fresh milk samples taken 
and tested 5 times a month by the market ad- 
ministrator where such tests exceeded the 
handler’s reported butterfat tests of composite 
samples from each day’s milk by more than a 
reasonable margin, and that the remaining con- 
tentions made by petitioner are without merit 
and, therefore, the relief requested by petitioner 
should be denied and the petition dismissed-_-- 


PRODUCERS 
Eligibility of, to prosecute 8c (15) (A) proceeding---- 


REPORT TO PRODUCERS 


ADEQUACY OF, AS TO RESULTS OF MARKET ADMINISTRA- 
TOR’S BUTTERFAT TESTS 

Petitioner’s complaint of the action of the market 

administrator in reporting to producers the re- 

sults of his butterfat tests without explaining 

to them that the tests were made on random 
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Eligibility of producers to prosecute proceeding under- 


SECTION 941.5—CLASS IV PRICE 
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SECTION 941.8(b) OF ORDER NO, 41 


Location adjustments to producers in amendment of, 
not discriminatory in favor of producers located 
closer té marketing: area... 2. 2. 23-55 


STRATIFIED RANDOM SAMPLING 


ADEQUACY OF 
The petitioner’s attack upon the adequacy of the 
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REPORT TO PRODUCERS—Continued 


ADEQUACY OF, AS TO RESULTS OF MARKET ADMINISTRA- 
TOR’S BUTTERFAT TESTS—Continued 


samples is untenable, since it was the market 
administrator’s duty to see that producers were 
paid for all butterfat delivered by them and, 
having properly determined that they were not 
being so paid, there seems no valid reason why 
the producers should not be apprised of the 
results of the market administrator’s tests when 
the petitioner insisted on payment according 
to its inadequate tests and elected to disregard 
the market administrator’s determinations; 
therefore, it is found that the notification to 
producers was in accordance with law_------- 










stratified random sampling to represent the 
butterfat content of all milk delivered during a 
delivery period is untenable since the record 
contains evidence disclosing that stratified ran- 
dom sampling gives a reliable and accurate 
measure of butterfat content for the delivery 
WOPIGG so A ee i BO Sok aoe et tees 


Adequacy of, made by market administrator__-_------ 


PAYMENT TO PRODUCERS ON BASIS OF 
Where petitioner’s tests of composite samples from 


each day’s milk were justifiably found un- 
reasonable by the market administrator, his 
action in ordering petitioner to make payment 
to producers on the basis of the tests made of 
stratified samples by the market administrator 
cannot be deemed to be arbitrary, unreasonable, 
capricious, or otherwise illegal__.....-.-------- 
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COMMODITY EXCHANGE ACT 


STAY ORDER 


SUSPENSION OF EFFECTIVE DATE OF PRIOR ORDER 
Effective date of the order of February 12, 1951, is 
stayed pending the outcome of respondent’s 
appeal from the prior decision and order 


PACKERS AND STOCKYARDS ACT, 1921 


BOOKS AND RECORDS 


Respondent directed to keep such accounts, records, or 
memoranda as fully and correctly disclose all trans- 
actions involved in his business including the records 
required by section 201.46 


CEASE AND DESIST 


Buying livestock for others on a commission basis 
without being registered to render that service_-_-- 


Destroying or disposing of bills and scale tickets 
without proper authority in writing 


Failing to furnish bond 
Making false statements in annual reports 


VIOLATION OF ACT 

Upon admission of the facts alleged in the order of 
inquiry and consent to the order herein, re- 
spondent is directed to cease and desist from 
falsifying prices paid when billing purchasers, 
and is directed to keep proper books and records 
including records required by section 201.46 of 
the regulations 


Where respondents admitted wilful violations of 
the act and consented to the issuance of the 
order herein, they are ordered to cease and 
desist from using the unfair, unjustly dis- 
criminatory and deceptive practices and devices 
set out in the Order of Inquiry, carrying on the 
business of a market agency at the stockyard 
without registering with the Secretary and fur- 
nishing bond; failing to maintain such records, 
accounts and memoranda as fully and correctly 
disclose all transactions involved in their busi- 
ness; failing to maintain separate bank accounts 
for market agencies who are clearees of re- 
spondents; clearing dealer operations of persons 
who are not registered as dealers and using 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND DESIST—Continued No. 


VIOLATION OF AcT—Continued 
funds received as proceeds from the sale of 
livestock by agency clearees of respondents to 
finance clearing operations and for purposes 
other than the payment of lawful marketing 
charges, and the remittance of net proceeds 
to shippers 


Where respondent admitted wilful violations of 
various provisions of the act and consented to 
the issuance of the order herein, respondent is 
ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory and decep- 
tive practices charged in the Order of Inquiry 
and from making annual reports to the Director, 
Livestock Branch, Production and Marketing 
Administration, which do not correctly disclose 
all the transactions involved in his business_-_-- 


WILFUL VIOLATIONS OF ACT 


Where the Order of Inquiry charged respondent 
with wilful violations of various provisions of 
the act and the respondent, in a stipulation, 
admitted the charges set forth in the Order of 
Inquiry and consented to the issuance of a cease 
and desist order, which was recommended by 
the Livestock Branch, respondent is ordered to 
cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices 
charged in said Order of Inquiry 


Wilfully falsifying prices paid for cattle, when billing 
principals 


CONSENT ORDER 


Cease and desist and suspension of registration 


RATES AND CHARGES 


INCREASE IN 
Petition for increase in certain rates and charges, 
as amended by telegram, is granted upon agree- 
ment of parties and an opportunity to be heard 
afforded the public 


Petition for increase in certain rates and charges, 
as amended, is granted upon agreement of the 
parties and an opportunity for interested 
persons to be heard 
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RATES AND CHARGES—Continued No. 


INCREASE IN—Continued 
Petition for increases in rates and charges granted 
inasmuch as parties are agreed and no objection 
filed by member of the public 
2721:335. 


Under respondent’s petition and answer of the 
Livestock Branch, respondent is authorized to 
file new tariffs providing for increased rates 
and charges set out in the Notice of Petition 
for Modification for Temporary Rates published 
in the Federal Register on January 30, 1951, 
and, for good cause shown, this order shall 
become effective in less than 30 days 


REGISTRATION 


SUSPENSION OF 
Upon admission of the facts alleged in the order 
of inquiry and consent to the issuance of the 
order herein, respondent is directed to cease and 
desist from operating as a dealer in livestock at 


posted stockyards without having furnished a 
bond and respondent’s registration is suspended 
until such time as he shall show himself to be 
solvent 


Where the Order of Inquiry charged the respond- 
ent with violations of various provisions of the 
act and the regulations thereunder by wilfully 
falsifying the prices paid for cattle, when billing 
his principals, making false statements in his 
annual reports, buying livestock for others on a 
commission basis without being registered to 
render that service, and destroying or disposing 
of bills and scale tickets without proper au- 
thority in writing, and respondent in an amended 
answer admitted the violations as set forth in 
the Order of Inquiry and consented to the 
issuance of an order requiring him to cease and 
desist from continuing the practices complained 
of and suspending his registration for a period 
not to exceed 10 days, which was recommended 
by the Livestock Branch, the respondent is 
ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory, or deceptive 
practices or devices set out in the Order of 
Inquiry and his registration is suspended for a 


period of 10 days 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


REGISTRATION—Continued No. 
SUSPENSION OF, HELD IN ABEYANCE 

Where respondents admitted wilful violations of 
the act and consented to the issuance of the 
order herein, they are ordered to cease and 
desist from using the unfair, unjustly discrimi- 
natory and deceptive practices and devices set 
out in the Order of Inquiry, and their registra- 
tion is suspended for a period of 30 days, such 
suspension to be held in abeyance and not to 
become effective unless respondent, within two 
years from the date of the order, is again found, 
after opportunity for a hearing, to have violated 

the act or the regulations thereunder 2719 


Where respondent admitted wilful violations of 
various provisions of the act and consented to 
the issuance of the order herein, respondent is 
ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive 
practices, and his registration is suspended for 
a period of 30 days, such suspension to be held 
in abeyance and not to become effective unless 
respondent shall be found, after an opportunity 
for a hearing, to have again violated the act 
or the regulations within two years from the 
date of the order 


SUSPENSION OF REGISTRATION 


TU = iE Gn ee ek ee 
2723 :340. 


VIOLATION OF ACT 


Buying livestock for others on a commission basis 
without being registered to render that service_--_- 


Carrying on business of market agency at stockyard 
without having registered with Secretary and fur- 
nishing bond as required by act and regulations 
issued thereunder 


Clearing dealer operations of persons who are not 
registered as dealers 


Destroying or disposing of bills and scale tickets with- 
out proper authority in writing 


Engaging in and using unfair, unjustly discriminatory 
and deceptive practices and devices 


Failing to furnish bond 
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VIOLATION OF ACT—Continued No. 


Failing to maintain separate bank accounts for market 
agencies who are clearees of respondents 


Failing to maintain such records, accounts and memo- 
randa as will fully and correctly disclose all trans- 
actions involved in business 2719 


Falsifying prices paid when billing purchasers 2728 


Making annual reports which do not correctly disclose 
all transactions involved in respondent’s business... 2726 


Unfair, unjustly discriminatory and deceptive practices 2724 


Using funds received as proceeds from the sale of 
livestock by agency clearees of respondents to finance 
clearing operations and for purposes other than 
payment of lawful marketing charges and remittance 
of net proceeds to shippers 


FAILURE TO PROVE 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABNORMAL DETERIORATION OF COMMODITY 

Where contract of sale of cauliflower was breached 
by respondent as to time and place of shipment 
and complainant alleges that the breaches re- 
sulted in a complete loss, held, that the condition 
of the produce two weeks after shipment, upon 
which complainant relies, is not proof that it 
was abnormally deteriorated at the time of 
arrival one week earlier or that the loss re- 
sulted from the breach 2749 


ACCEPTANCE OF SHIPMENT 


FAILURE TO NOTIFY OF REJECTION 
Where potatoes were available for unloading and 
respondent failed to reject them until two days 
later, respondent’s failure to notify complainant 
of its rejection within 24 hours after receipt of 
notice of arrival was deemed an acceptance of 
the shipment 


BREACH OF WARRANTY 


MEASURE OF DAMAGES FOR 
General damages for the breach of warranty here 
involved would be the difference between the 
value of frozen strawberries actually delivered, 
and the value of strawberries meeting contract 
requirements as to quality 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


BROKERAGE COMMISSION No. Page 


REASONABLENESS OF 

Brokerage commissions, if authorized, of 7 and 8 
percent on sale of whole carlots allowed by 
respondent to eastern receivers, held not un- 
reasonable in view of very considerable risk 
incident to making by these receivers of a pre- 
seasoa advance of $1,000 per carlot in addition 
to later advance of 75 cents per lug after 
shipment 


BROKERAGE FEE 
Liability of principal for 


CONTRACT OF INDEMNITY 


LACK OF LIABILITY OF PARTY NoT SUBJECT TO 
Sum retained from complainants’ fund by re- 
spondent to indemnify respondent against claims 
from eastern buyers on contracts between 
eastern buyers and respondent to be turned over 
to complainant as the latter is not a party to 
these contracts and did not prevent complainant 


from filling its contract with eastern purchasers 2741 


CONTRACT OF PURCHASE AND SALE 


BREACH AS TO TIME AND PLACE OF SHIPMENT 

Where complainant alleges that a carload of 
cauliflower purchased from respondent was 
shipped from La Jara, Colorado, on August 30, 
1948, instead of from Denver on September 3, 
as represented, but respondent alleges that the 
car was represented merely as having been 
diverted from Denver on September 3, held, that, 
since the broker negotiating the sale sent to 
the parties a memorandum containing the 
representations as alleged by complainant, and 
since respondent made no objections thereto, 
it is concluded that respondent made such repre- 
sentations and that it breached the contract as 
to the time and place of shipment 


Effect of failure to disclose particular purpose for 
which goods were required 


INTERPRETATION OF 
Where complainants grape growers entered into 
a written marketing agreement with respondent 
distributor, and complainant failed to establish 
a representation on respondent’s part as to 
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CONTRACT OF PURCHASE AND SALE—Continued No. Page 
INTERPRETATION OF—Continued 
brokerage commissions to be paid to eastern 
receivers, the propriety of respondent’s action 
in allowing for 8 percent commissions on the 
sale of full carlots must be determined by the 
terms of the written integrated contract as 
made, and the circumstances under which it was 


COUNTERCLAIM 
Dismissal of, based on settlement between parties_-__- 


DISMISSAL OF, FOR FAILURE TO PROVE DAMAGES 

Where complainant sold bananas to respondent 
and the latter accepted the bananas upon de- 
livery but inspection disclosed that the bananas 
were not of the size warranted by complainant, 
it is held, that complainant failed to prove the 
market value of the bananas actually delivered 
and the value of bananas meeting the contract 
requirements as to size and thus failed to estab- 
lish what, if any, damages were actually sus- 
tained by him and, therefore, the counterclaim 
should be dismissed 


DAMAGE IN TRANSIT 
Risk assumed by buyer 


_ DAMAGES 


MEASURE OF, BASED ON— 
resale of commodity 


MEASURE OF, FOR BREACH OF CONTRACT OF PURCHASE 
AND SALE 
In absence of proof of value the frozen straw- 
berries would have had if they had met the 
contract requirements, delivered costs may be 
taken as the best indication of the minimum 
market value the frozen strawberries would and 
should have had, and the net amount received 
on resale may represent the value of the straw- 
berries actually received, when such resale is 
promptly, properly and diligently met 


DEFAULT 


Admission of facts alleged in complaint by 
2742:393; 2745:404; 2747:412. 
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DEFAULT—Continued y Page 


Waiver of oral hearing by ‘ 365 
2742:393; 2745:404; 2747:412. 


DISMISSAL 
Counterclaim dismissed for failure to prove damages-_-_ 


Petition for reconsideration dismissed for failure to 
show error in prior order and decision 2735 


Portion of complaint 2748 


SETTLEMENT BETWEEN PARTIES 
Where the parties entered into a stipulation agree- 
ment providing for settlement of the controversy 
by the payment of designated amounts to com- 
plainant by respondent, and the Department 
has been notified that respondent has discharged 
all its obligations under the stipulation, the 
complaint is dismissed 


Where the parties signed and submitted for the 
record a settlement agreement, and thereafter 
complainant authorized dismissal of the com- 
plaint, and respondent authorized dismissal of 
the countercomplaint, the complaint and counter- 
complaint are dismissed 2730 


WITHDRAWAL OF COMPLAINT 
Where the complainant requested that the com- 
plaint be withdrawn, the complaint is dismissed_ 


EVIDENCE 
FAILURE TO PROVE NEGLIGENCE BY SELLER IN ICING CAR 
In contract of sale of carload of cauliflower, where 
complainant alleges that respondent failed to 
properly ice car resulting in a deterioration of 
the produce, held, that the evidence fails to 
show any irregularity in icing 


Failure to sustain burden of proof as to broker’s 
negligence in negotiating contract on behalf of his 
principal 


INSPECTION 
Lack of implied warranty of suitable shipping condi- 
tion in sale after 


INVOICE 
INTERPRETATION OF LANGUAGE APPEARING UPON 
Language appearing upon the invoice accompany- 
ing the shipment to the effect that claims for 
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INVOICE—Continued No. 
INTERPRETATION OF LANGUAGE APPEARING UPON—Contd. 
defects or damages must be made immediately 
upon the receipt of the shipment is interpreted 
to mean that such claims must be made within 
a reasonable time in the light of the nature of 

the goods 2744 


LICENSES 


REVOCATION OF 

Respondent’s failure to account and pay to his 
consignors promptly the net proceeds due them 
for numerous shipments of various commodities 
handled by him on consignment constitutes re- 
peated and flagrant violations of the act, for 
which his license should be revoked and the facts 
and circumstances published 


MERCHANTABILITY OF COMMODITY 


DENIAL OF, UNSUBSTANTIATED 

Where buyer did not make known to seller any 
particular purpose for which frozen strawberries 
were required, purchaser cannot maintain that 
the berries were unmerchantable as they were 
resold for a substantial amount and the sub- 
standard berries were still considered to be of 
merchantable quality 


NEGLIGENCE 


Effect of agent’s failure to notify principal of mis- 
understanding 


PAROL EVIDENCE RULE 


EXCEPTIONS TO 
Exceptions to the parol evidence rule are permitted 
upon a showing of mistake, fraud, duress, or 
illegality 


INADMISSIBILITY OF PAROL EVIDENCE TO VARY OR 
Mopiry WRITTEN CONTRACT 

When the terms of a contract have been reduced 

to writing there can be no evidence of the terms 

other than the contents of the writing itself, 

and, in the absence of an ambiguity, the general 

rule is that the terms of a written agreement 
cannot be varied, changed, modified, or even 
explained by parol testimony. Nor can parol 
evidence be admitted to add another term to 
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PAROL EVIDENCE RULE—Continued No. Page 
INADMISSIBILITY OF PAROL EVIDENCE TO VARY OR 
MopDIFY WRITTEN CONTRACT—Continued 
an agreement even if the writing contains 
nothing relating to the particular provision to 
which parol evidence is directed___._____-_---- 2741 


PRACTICE AND PLEADING 


EFFECT OF FAILURE TO MAKE TIMELY AFFIRMATIVE 
DEFENSE 
An affirmative defense, such as the statute of 
frauds, is not timely made when raised for the 
first time in a petition for reconsideration 


FILING OF SECOND PETITION FOR RECONSIDERATION 

While the rules of practice contemplate that a 
party may file, as a matter of right, a petition 
for reconsideration of an order that has been 
entered, it is within the discretion of the Judicial 
Officer whether to permit a party to file a 
second petition after the first one has been 
disposed of 


PRINCIPAL AND AGENT 


EFFECT OF AGENT’S FAILURE TO NOTIFY PRINCIPAL OF 
MISUNDERSTANDING 

Where a valid contract had been made by an agent 

on behalf of his principal with a third party, 

and the agent delayed in informing his principal 

as to the existence of a misunderstanding with 

reference to the contract terms, the agent is 

not liable for possible negligence in notification 

as principal’s rights or obligations under the 

terms of the contract were not affected by such 
misunderstanding 


LIABILITY OF AGENT TO HIS PRINCIPAL 
If an agent negligently fails to exercise ordinary 
and reasonable care, skill and diligence in the 
performance of his duties, he is liable to his 
principal for the resultant damages 


RECONSIDERATION 


DENIAL OF PETITION FOR 
Complainant’s petition for reconsideration of the 
prior order dismissing the complaint is denied 
where it appears that the prior order is sup- 
ported by the evidence and the law applicable 
thereto 
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RECONSIDERATION—Continued No. Page f 
DISCRETION TO PERMIT FILING OF SECOND PETITION FOR 


While the rules of practice contemplate that a 
party may file, as a matter of right, a petition 
for reconsideration of an order that has been 
entered, it is within the discretion of the Judicial 
Officer whether to permit a party to file a 
second petition after the first one has been 
disposed of 


DISMISSAL OF PETITION FOR 
Where it appears that the order in question is 
supported by the evidence and the law applicable 
thereto, complainant’s petition for reconsidera- 
tion is dismissed without prior service upon 
respondent 


EFFECT OF FAILURE TO MAKE TIMELY AFFIRMATIVE 
DEFENSE 
An affirmative defense, such as the statute of 
frauds, is not timely made when raised for the 
first time in a petition for reconsideration 


PETITION FOR, NOT ACCEPTED FOR FILING 
Where respondent filed second petition for recon- 
sideration contending that defenses made in 
first petition for reconsideration, which was dis- 
missed, were not given due consideration, held, 
defenses are without merit and second petition 
should not be accepted for filing 


Petition for, stayed pending issuance of further order- 


REJECTION OF COMMODITY 


Without reasonable cause 


REPARATION 


BREACH OF WARRANTY 

Where inspection reports indicate sugar content of 
cans of frozen strawberries only 5 or 6% and 
the contract of purchase and sale called for 
20% sugar content, it is held, that respondent 
breached the contract by failing to ship straw- 
berries of warranted quality, in violation of 
section 2 of the act, for which reparation should 
be awarded complainant in the amount of the 
difference between the value of the commodity 
actually delivered and its value based on the 
contract requirements as to quality 
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REPARATION—Continued No. Page 
FAILURE TO ACCOUNT AND PAY 


Where complainant sold and consigned melons 
and okra to the latter respondent, but failed 
to account and pay for the produce, and failed 
to file an answer, it is held, that respondent’s 
failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to 
account and pay for the produce is in violation 
of the act, for which reparation should be 
awarded complainant 


FAILURE TO PAY AMOUNT WRONGFULLY RETAINED 

Where complainants grape growers entered into 
a written contract with respondent for the 
marketing of the complainants’ grape crop by 
respondent, and in the course of the marketing 
of this crop, respondent charged complainants’ 
account with 7 or 8% commissions actually paid 
out by respondent to eastern receivers for the 
sale of a number of carlots of grapes, and com- 
plainants contended that previous to the signing 
of the contract the parties had agreed that the 
7 or 8% commission would be paid to eastern 
receivers only when sales were in quantities of 
less than carlots, but no such provision was 
incorporated into the final integrated contract, 
in a suit by complainants to recover as repara- 
tion the amount of complainants’ funds retained 
by respondent, it is held, that parol evidence 
is inadmissible to modify the written contract 
and, therefore, complainant is entitled to an 
award of reparation in the amount retained by 
respondent 


FAILURE TO PAY BALANCE OF PURCHASE PRICE 

Where complainant sold bananas to respondent, 
and respondent accepted the delivery, paid part 
of the agreed purchase price and failed to show 
the extent of damages caused by a breach of 
warranty as to size, reparation should be 
awarded to complainant for the balance of the 
agreed price of the bananas 


Where complainant sold two truckloads of potatoes 
to respondent but the latter did not pay the 
full purchase prices therefor, and respondent 
failed to file an answer, it is held, that respond- 
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FAILURE TO PAY BALANCE OF PURCHASE PRICE—Contd. 
ent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to 
pay the balance of the purchase price is in 
violation of the act, for which complainant 
should be awarded reparation 


FAILURE TO PAY BROKERAGE FEE 
Where principal failed to sustain burden of proof 
as to broker’s negligence in negotiating contract 
on principal’s behalf, held, principal is liable for 
brokerage commissions earned by broker in 
negotiating the contract 


FAILURE TO Pay Excess CHARGE FOR ICING 
Where respondent charged complainant an amount 
in excess of the actual cost of icing, held, that 
reparation should be awarded complainant for 
the additional amount paid 


FAILURE TO PAY PURCHASE PRICE 

Where complainant alleged that he sold two 
truckloads of bananas to respondents but that 
respondents paid only a part of the purchase 
price of one load, and where respondents failed 
to file an answer, it is held, respondents’ failure 
to file an answer to the complaints constitutes 
an admission of the facts alleged in the com- 
plaints and a waiver of oral hearing, and 
respondents’ failure to pay the full purchase 
prices is in violation of the act for which repara- 
tion should be awarded complainant in the 
amount of the unpaid balance 


Where complainant sold a carload of potatoes to 
respondent after inspection thereof by respond- 
ent on track, there is no implied warranty of 
suitable shipping condition and, therefore, re- 
spondent’s failure to pay the purchase price 
of the commodity is a violation of the act, for 
which complainant should be awarded reparation 


Where complainant sold a truckload of peppers to 
respondent, but the latter failed to pay the full 
purchase price, and failed to file an answer, it 
is held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in 
the complaint, and its failure to pay the full 
purchase price is in violation of the act, for 
which reparation should be awarded complainant 2742 
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FAILURE TO PAY UNDISPUTED AMOUNT 
Where respondent admitted liability to com- 
plainant for one-half of loss sustained in joint 
venture but denied liability for additional 
amount claimed by complainant and complainant 
requested that an order be issued for the un- 
disputed amount and the balance of its claim 
be dismissed, held, that reparation should be 
awarded to complainant for one-half of the loss 
admittedly due and the balance of the complaint 
GOWHE Tit GiNIRGGG «6 25 os a ow 


UNLAWFUL REJECTION 

Where complainant alleges that respondent pur- 
chased two carloads of peaches and rejected 
them without reasonable cause, and respondent 
alleges that the peaches were not in suitable 
shipping condition, held, that the peaches were 
sold to respondent on an f.o.b. basis, that the 
peaches were damaged in transit which is a 
risk assumed by respondent, and that complain- 
ant should be awarded reparation for the differ- 
ence between the contract prices and the net 
proceeds received from the resale of the rejected 
peaches 


STATUTE OF FRAUDS 


EFFECT OF FAILURE TO MAKE TIMELY AFFIRMATIVE 
DEFENSE 
An affirmative defense, such as the statute of 
frauds, is not timely made when raised for the 
first time in a petition for reconsideration__._ 2732 


STAY ORDER 


PETITION FOR RECONSIDERATION STAYED PENDING 
ISSUANCE OF FURTHER ORDER 


Where petition for reconsideration was not filed 
by complainant within the time provided by the 
rules of practice the petition is stayed pending 
the issuance of a further order___----------- 2740 


SUITABLE SHIPPING CONDITION 


Lack of implied warranty of, in sale after inspection__ 2746 


VIOLATION OF ACT 


Failure to account and pay 
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VIOLATION OF ACT—Continued No. Page 
Failure to account and pay for produce handled on AGI 
consignment as constituting flagrant violation__---- 2731 358 
FAILURE TO PAY— 
balance of: purchase price..<_........-2....=-=.= 2733 362 
2747 :412. 
ee ee 5 Sk OE a PER pe as 2739 381 
SIPC UMNO NEMO. ooo ie ee ee tonne 2734 365 
2742:393; 2746:408. 
Unlawful rejection of commodity_._----------------- 2738 375 | 
WARRANTIES cA 
Measure of damages for breach of_.---------------- 2744 397 | 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
CALIFORNIA AGRICULTURAL PRORATE ACT NOT IN CONFLICT WITH 


A program pursuant to the California Agricultural Prorate 
Act for marketing the 1940 raisin crop, adopted with the 
collaboration of officials of the U.S. Department of Agri- 
culture and aided by the loans from the Commodity Credit 
Corporation recommended by the Secretary of Agriculture, 
held not in conflict with the federal Agricultural Market- 
ing Agreement Act of 1937, where the Secretary had not 
proposed or promulgated any order under that Act ap- 
plicable to the marketing of raisins, 317 U.S. 341_----_--- 


CALIFORNIA AGRICULTURAL PRORATE ACT 


Not in conflict with Agricultural Marketing Agreement Act of 
$907; O17 Uo. Oe oon 6 os eo eee eae 


REGULATION OF STATE INDUSTRY OF LOCAL CONCERN 


The marketing program for the 1940 raisin crop, adopted 
pursuant to the California Agricultural Prorate Act, the 
declared purpose of which is to “conserve the agricultural 
wealth of the State” and to “prevent economic waste in 
the marketing of agricultural products” of the State, and 
which operates to eliminate competition among producers 
in respect of the terms of sale (including the price) of the 
crop and to impose restrictions on the sale and distribution 
to buyers who subsequently sell and ship in interstate com- 
merce, held a regulation of state industry of local concern 
which is not prohibited by the commerce clause in the 
absence of Congressional legislation prohibiting or regu- 
lating transactions affected by the State program, 317 U.S. 
SN sie as es Sasa ies alae ee 


COMMERCE 
EFFECT OF FEDERAL INACTION UPON STATE REGULATION OF 


When Congress has not exerted its power under the Com- 
merce Clause, and state regulation of matters of local 
concern is so related to interstate commerce that it also 
operates as a regulation of that commerce, the reconcilia- 
tion of such power of Congress with that reserved to the 
State is to be attained by the accommodation of the com- 
peting demands of the state and national interests involved, 
939 UD. SO vincicnnciinncedemnmannaimeddmamam aaa 
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intrastate sale of a commodity by its producer to a proces- 
sor who contemplates doing, and in fact does, work upon 
the commodity before packing it and shipping it in inter- 
state commerce, do not violate the Commerce Clause, 317 
Ite se Sa a ache fe le a a caer as 


Jurisdiction of, in suit in equity showing irreparable damage, 
errs eto ye Sn) Dh A ee en Re ee 


Jurisdiction of, in suit to enjoin enforcement of state legislation, 
OI Te a ee alas rere oe ells 


FEDERAL ANTI-TRUST ACT 
MARKETING PROGRAM UNDER CALIFORNIA AGRICULTURAL PRORATE 
ActT NOT WITHIN SCOPE OF 
A prorate marketing program under the California Agri- 


cultural Prorate Act, adopted by the State for regulating 
the handling, disposition, and prices of raisins produced 
in California, a large part of which go into interstate 
and foreign commerce, held not within the intended scope 
of, and not a violation of, the Sherman Act, 317 U.S. 341 


INTERSTATE COMMERCE 
EFFECT OF STATE PROGRAM ON, IN ABSENCE OF ADOPTION OF 
MARKETING PROGRAM BY SECRETARY OF AGRICULTURE 
Where the Secretary of Agriculture, who could have adopted 


a marketing program for raisins under the federal Agri- 
cultural Marketing Agreement Act, has instead, as that 
Act authorizes, cooperated in promoting the state market- 
ing program, the court cannot say that the effect of the 
state program on interstate commerce is one which the 
Commerce Clause forbids. And particularly should state 
regulation of local matters be sustained where its effect on 
commerce is one which it has been the policy of Congress, 
by its legislation, to encourage, 317 U.S, 341_-_--------- 


STATE REGULATION AFFECTING, SUSTAINED UPON CONSIDERATION 
OF ALL RELATIVE FACTS AND CIRCUMSTANCES 
State regulations affecting interstate commerce are to be 


sustained, not because they are “indirect” rather than 
“direct,” not because they affect rather than command the 
operations of interstate commerce, but because, upon a con- 
sideration of all the relevant facts and circumstances, the 
matter appears an appropriate one for local regulations, 
for which there may be wide scope without materially 
obstructing the free flow of commerce, 317 U.S. 341__--_-- 
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COMMERCE CLAUSE 
RESTRICTIONS IMPOSED BY STATE PROGRAM UPON INTRASTATE SALES 
AS NOT VIOLATIVE OF 
The restrictions which the state program imposes upon the 
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INTRASTATE COMMERCE Page 


California Agricultural Prorate Act as regulation of state in- 
dustey of loeal concern, S17 U.S. $41.3... 22 2s on conecnncsen 441 


age 


JUDICIAL NOTICE 


SUPREME CouRT MAY TAKE, OF AVAILABLE DATA OF RAISIN IN- 
DUSTRY IN CALIFORNIA 

Examination of the evidence in this case and of available 
f data of the raisin industry in California, of which the 
E Court may take judicial notice, leaves no doubt, that the 
428 © evils attending the production and marketing of raisins 
| in that State present a problem local in character and 
‘ 


422 





409 | urgently demanding state action for the economic protec- 
tion of those engaged in one of its important industries, 
Gas Us) Seb ssa ene Sareea aeons 422 


JURISDICTION OF FEDERAL COURTS 


SuIT IN Equity SHOWING IRREPARABLE DAMAGE 

A suit to enjoin enforcement of a marketing plan adopted 
under the California Agricultural Prorate Act is within 
the equity jurisdiction of the district court, since the 
complaint alleges and the evidence shows threatened irre- 
parable injury to the complainant’s business and threatened 
prosecutions by reason of his having marketed his crop 
under the protection of the district court’s injunction, 
SEE Uc Celene. ct de codastdanasetaseienas ae eaa ee 421 


Suit TO ENJOIN ENFORCEMENT OF STATE LEGISLATION 
A suit in a federal court to enjoin enforcement of a state 
agricultural proration program, in which the validity of 
the program is challenged as in conflict with federal anti- 
trust laws, is a suit “arising under” a “law regulating 
commerce” and is maintainable without regard to the 
amount in. controversy, S17 U.S. 341.................... 421 


Se are 


421 | 


423 | RESTRAINTS OF TRADE 


Marketing program under California Agricultural Prorate Act 
not within scope of Federal Anti-trust Act, 317 U.S. 341__--_-- 428 
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STATES 


Effect of Federal inaction upon state regulation of commerce, 
| FT I i cites cites stella actin inant aia 428 


} Effect of state program on interstate commerce in absence of 
422 | adoption of marketing program by Secretary of Agriculture, 
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APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 
12) of Agriculture Decisions, Volume 1 (1942), 2 (1943), 3 (1944), 4 (1945), 


5 (1946), 6 (1947), 7 (1948), 8 (1949), and 9 (1950), respectively: 


Citations in Agriculture De- 
cisions: 
Statutes, orders, etc.___- 


Agriculture decisions -- 


Court decisions ~.._-__- 


Decisions overruled by Secre- 
tary of Agriculture______- 


Citations in Court Decisions: 
Statutes, orders, etc.______ 


Appeals from Secretary’s de- 
cisions (actions for review 
DF COUsE) <.-. 5onceccen 


Disposition of Appeals from 
Secretary’s decisions (ac- 
tions for review by courts) 


Agriculture Decisions cited 
by courts and other au- 
thorities 


Commodities involved in 
PACA proceedings -.----- 


Decisions and docket numbers 
arranged in consecutive 
ONE i oe eh ee a a 


_ 


ry 


~ 


oe 


— 


:799; 


Volume No. and Page 


7:1243; 8:1425; 9:1533 
7:1250; 8:1434; 9:1542 


7:1255; 8:1439; 9:1546 


:819* 


3:1182; 5:938; 


8:1431; 9:1539 


7:1259; 8:1445; 9:1551 


7:1260; 8:1447; 9:1553 


7:1262; 8:1448; 9:1554 


7:1264; 8:1449; 9:1555 


7:1266; 8:1451; 9:1556 


6:1197; 


2811; 2:796; 3:1179; 4:1011; 5:937; 6:1194; 
7815; 2:801; 3:1185; 4:1015; 5:940; 6:1199; 


:817; 2:804; 3:1191; 4:1021; 5:945; 6:1207; 


7:1248; 


7820; 2:806; 3:1193; 4:1024; 5:948; 6:1213; 


7821; 2:808; 3:1194; 4:1025; 5:949; 6:1216; 


7821; 2:809; 3:1195; 4:1027; 5:950; 6:1218; 


7822; 2:810; 3:1196; 4:1028; 5:951; 6:1219; 


7823; 2:811; 3:1200; 4:1031; 5-953; 6:1221; 


* HisToRICAL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
485, decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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Docket numbers and decisions 
arranged in consecutive 


Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture deci- 

sions reported -_- 


1942 PACA deci- 
sions hitherto un- 
reported 

1943 PACA deci- 
sions hitherto un- 
reported 

Agriculture deci- 
sions explained__-_ 

Agriculture deci- 
sions followed_-__- 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agricul- 
ture decisions fol- 
lowed in 


“Cumulative Index-Digest and 
Subject-Index of decisions: 
Agriculture decisions_-- 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index_-_- 


is 


ie 


:870; 


Volume No. and Page 


3825; 2:813; 3:1203; 4:1034; 5:956; 6:1225; 


7:1270; 8:1455; 9:1560 


829; 2:815; 3:1206; 4:1037; 5:959; 6:1229; 
7:1274; 8:1459; 9:1564 


21043; 5:965 


:965 
7803; 3:1190; 4:1020 (distinguished) 
7803; 3:1190; 5:944 


71190; 4:1020; 9:1545 


2821; 3:1212; 5:iv-vi; 6:v-ix; 7:v-xi; 8: 


X-xix; 9:1728 


21254; 8:14388; 9:1545 


7944; 6:1206; 7:1254 


71206; 7:1254; 8:1438; 9:1545 


7836; 2:822; 3:1214; 4:1045; 5:967; 6:1244; 


7:1293; 8:1483; 9:1586 
3:1292; 5:1027; 
8:1586; 9:1698 


6:1333; 7:1371; 
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CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: 
AVON DAIRY COMPANY ET AL v. EISAMAN (D. C., N. D. Ohio, 
1946), 69 F. Supp. 500. Denial of application to postpone effec- 
tive date of Order No. 75 


Agricultural Marketing Agreement Act of 1937 
BAILEY FarM Dairy Co. ET AL v. ANDERSON (C.C.A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classifica- 
tion provisions of Order No. 3 


BAILEY FARM Dairy Co. ET AL v. JONES. (D. C., E. D. Mo., 1945), 
61 F. Supp. 209. Classification of milk 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SEC- 
RETARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. 
Supp. 612. Administrative law—Scope of judicial re- 
view of milk order issued by Secretary—Conclusiveness of find- 
ings made by Judicial Officer—Function of interrogatories and 
production of records—Rules of Civil Procedure 


BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. 
(U. S. D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regu- 
lated under Order No. 75 as affecting interstate commerce— 
Commerce—Regulation of intrastate commerce substantially 
affecting interstate commerce 


BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 
1944), 140 F. 2d 485. Reclassification of milk downward as not 
authorizing scaling upward 3: 


BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. 
Kan., 1947), 75 F. Supp. 363. Validity of Order No. 68—Inap- 
plicability of de minimis doctrine—De novo hearing—Assailed 
findings supported by evidence—Failure to spread parity upon 


C. J. WEILAND AND SON Dairy Propucts COMPANY, INC. v. 
WICKARD, Secretary of Agriculture (D. C., Wis. 1946), 68 F. 
Supp. 93. Judicial review of Secretary’s order—Overpay- 
ments—Variation in total butterfat tests :162 


CHAPMAN v. UNITED STATES (C. C. A., 8th Cir. 1943), 189 F. 2d 
827. Validity of producer-settlement fund provisions of act-.-. 3:819 


COSGROVE ET AL, v. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretary 


* Cumulative Index-Digest- and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A.D. 1338; 7 A. D. 1871; 8 A. D. 1586; and 9 A. D. 1698—Ed. 
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CRULL v. WicKARD (C. C. A., 6th Cir., 1943), 1387 F. 2d 406. Find- 
ings of fact by Secretary as to petitioner’s status as handler 
REE RRC GO ee 


CRULL v. WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. 
Scope of judicial review of Secretary’s action-___.___--------- 


DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDER- 
Son (D.C., N. D. N. Y., 1947). Order No. 27—Reclassification 
of milk—Interpretation of Article III Section 2 (7)—Meaning 
of term “delivery to a purchaser”—Permissibility of classifica- 
tion based on plant movement rather than ultimate utilization— 
Stipulation by subordinate as to legal effect of admitted facts 
not binding upon Secretary or courts—Administrative proceed- 
ing—Inapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Considera- 
tion of exception to II-A classification.__.__.__......-_--------- 


DAIRYMEN’S LEAGUE COOPERATIVE Ass’N, INC. v. BRANNAN, SEC- 
RETARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 
173 F. 2d 57. Classification of milk—Class II-A— Status 
of handler determined by location of approved plant— 
Element of III-D classification of milk—Inapplicability 
of III-D  classification—“Purchaser’—Inapplicability of 
term used in regulation—Construction of phrase “not 
a handler”—“Handler,” meaning of phrase—Delivery of cream 
to handler—Divisions of corporations found not separate jural 
persons—Inapplicability of milk market administrator’s inter- 
pretation of regulation relative to manufacturing plant as dis- 
tinguished from distributing plant—Milk not subject to III-D 
classification—Courts—Review by court of erroneous stipula- 
tion—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, 
approved by court—Duty of court relative to existing rights 
and obligations—Repudiation of agreed interpretation of regu- 
lation approved by court—Administrative law—Usage in re- 
liance on administrative interpretation—Estoppel—Choice of 
reasonable construction of regulation—Test of reasonable con- 
struction of regulation—Judicial review of validity of regula- 
tion—Reopening of proceeding—Wayward and vacillating ad- 
ministration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications’—“Supernatural powers” 
—“Fantastic proliferation”—“Verbal mazes”_......--------- 


ELM SPRING FARM, INC. ET AL. v. UNITED STATES (C. C. A. Ist 
Cir., 1942), 127 F. 2d 920. Co-operative associations—Handler, 
I ite Sa cnicuwadcakveno ee Saeed a santas 
FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 
42 F. Supp. 757. Calculating freight rates to determine allow- 
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GRANDVIEW Dairy, INC. v. JONES, WAR FooD ADMINISTRATOR, 
ET AL. (D.C., E. D., N. Y., 1945), 61 F. Supp. 460. Administra- 
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tive law—Judicial review—Market service payments—Inap- 
plicability of doctrine of res judicata to decisions of adminis- 
tative oiicars ane boetdds... 22 c 6c ese anc cemnoadeneee 5:510 


GRANDVIEW Dairy, INc. v. JONES, WAR Foop ADM’R, ET AL. 
(C. C. A., 2d Cir., 1947), 157 F. 2d 5. Disallowance of market 
service payments upheld—Conclusion—Findings—Substantial 
NCR Toga hn ie a eee ee) eee er 6:390 


GREEN VALLEY CREAMERY, INC. v. UNITED STATES ET AL. (C. C. 
A., 1st Cir., 1939), 108 F. 2d 342. Validity of Order No. 4— 
Construction of administrative order__..._._.___.-.----------- 3:38 


GUDGEL, Boyp v. L. S. IVERSON, DEPUTY MARKET ADMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. 
GOVERNMENT (D. C. U. S., W. D., Ky. at Louisville, 1949), 
87 F. Supp. 834. Dismissal—Action to enjoin milk market ad- 
ministrator from pooling milk—Lack of jurisdiction of court to 
entertain handler’s complaint—Exhaustion of administrative 
remedy under section 8c (15) of act—Failure to join Secretary 
of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to 
enjoin subordinate of Secretary not maintainable—Justiciable 
right—Effect of commingling of producer’s milk with that of 
handler—Estoppel—Market administrator’s action not binding 
upon Secretary—Court decisions distinguished__.._._.._._---_- 8:1406 


H. P. Hoop & Sons v. UNITED STATES, 307 U. S. 588, 83 L. ed. 
1478 (1939) Amendment of milk order—Finding as to base 
period—Use of postwar period—Unavailability of statistics for 
prewar period—Validity of referendum—Right to vote—Vote 
by cooperatives—Equalization fund—Reinstatement of amended 
milk order—Finding as to effectuation of policy of act—Con- 
stitutional law—Due process of law—Validity of equalization 
WHOUNIONe G8 OFORRSS bo. soci ce ee eee eee eee ee 7:919 
HOGANSBURG MILK CoMPANY, INC. v. JONES, WAR Foop ADMINIS- 
TRATOR (D. C., N. D., N. Y., 1946). Order No. 27—Reclassifica- 
tion of milk—Burden of proof as to validity of market adminis- 
trator’s action—Administrative law—Evidence—Weight of evi- 
dence—Limited authority of court to review Secretary’s ac- 
tion—Effect of failure to protest undue delay in making re- 
GIG NNUNY ooo ae bose ool eee eee 6:1036 
JOHN E. RosAsco CREAMERIES, INC. v. CLINTON P. ANDERSON, 
Secretary of Agriculture of the United States (U. S. D. C., 
S. D. N. Y. 1950). Parties—Dismissal of complaint for failure 
to eeebitite newer 5. nk eos ee ah eens 9:1054 
LA VERNE Co-op CiTRUS ASS’N ET AL. v. UNITED STATES (C. C. A., 
9th Cir., 1944), 143 F. 2d 415. Exhaustion of administrative 
WONG So oc. oe ee ba abn den caees wean a oegne eee eee 3:921 
M. H. RENKEN Dairy Co. v. WicKARD (D. C., E. D. N. Y., 1942), 
45 F. Supp. 332. Order No. 27—Market service payments____ 3:316 


M. H. RENKEN Dairy Co, v. WIcKARD (D. C., E. D. N. Y., 1942), 
47 F. Supp. 212. Order No. 27—Use classification_.._._.------ 3:321 
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New ENGLAND Dairtgs, INc. v. WicKaRD (D. C., D. Vt., 1943), Agric 
51 F. Supp. 444. Order No. 4—Cooperative, when not a handler 3:310 § ‘ 


NEw YorRK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C. C. 
A., 2d Cir., 1944), 141 F. 2d 805. Limited character of judicial 
POVIEW (OL 1GG@RlItY. OF Wek Gneer.... oe cece 3:697 ‘ 


OGDEN Dairy Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946) 157 F. 2d 445. Judicial review of 
War Food Administrator’s order—Order sustained and affirmed 6:269 | 


PARKER v. BROWN (D. C. U. S., S. D. Calif., 1943), 317 U. S. 
341. Jurisdiction of Federal courts—Suit to enjoin enforcement | 
of state legislation—Suit in equity showing irreparable dam- 
age—Federal Anti-trust Act—Marketing program under Cali- 
fornia Agricultural Prorate Act not within scope of Federal 
Anti-trust Act—California Agricultural Prorate Act not in 
conflict with Agricultural Marketing Agreement Act of 1937— 
Regulation of state industry of local concern—Restrictions 
imposed by state program upon intrastate sales as not violative 
of commerce clause—Effect of Federal inaction upon state 
regulation of commerce—State regulation affecting interstate 
commerce sustained upon consideration of all relative facts 
and circumstances—Supreme Court may take judicial notice 
of available data of raisin industry in California—Effect of 
state program on interstate commerce in absence of adoption i 
of marketing program by Secretary of Agriculture—Supreme 
Coliet .cnpen -marninien.. 2s ek a ee ee ee 10:421 


PARKER v. UNITED STATES (C. C. A., 1st Cir., 1946), 153 F. 2d 
66. Civil contempt—When contemnor released by discharge in 


LO RN RT NT EET NE SAR 


NET RTE ET STR re 


RNIN 5h coe i, ee ee et, 6:862 | 
PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1942), 126 

F, 2d 370. Corporations—Injunction—Contempt___----------- 3:45 | 
PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1942), 129 | 

F. 2d 374. Corporations—Contempt—Discretion of court__---- 3:61 
PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1943), 135 

F, 2d 54. Corporations—Contempt—Compensatory fine___----- 3:65 


J oreo 


QUEENSBORO FARM PropucTs, INC. v. WicKARD (D. C., E. D. [ 
N. Y., 1942), 47 F. Supp. 206. Order No. 27—Use classification. 3:212 i 


QUEENSBORO FARM Propucts, INC. v. WICKARD (C. C. A., 2d Cir., | 
1943), 187 F. 2d 969. Order No. 27—Use classification-_.___-_- 3:220 


ROBERTS ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. 
Department of Agriculture and Federal Milk Market Adminis- 
trator of the Lowell-Lawrence Federal Milk Marketing Area. 
(U.S .D.C., D. Mass. 1950) Motion to dismiss granted for lack 
of jurisdiction—Secretary of Agriculture indispensable party— 
Actions of market administrator within discretion of Secretary 
—Actions of market administrator as agent of Secretary__--- 9:1384 


SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 
N. D.N. Y., 1942), 45 F. Supp. 104. Strict compliance with pre- 
porihed “em oe oo nds se bccn eenkassacces 3:684 
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SHAWANGUNK Co-op. Dairigs, INc. v. JoNES (D. C., S. D. N. Y., 
1945), 59 F. Supp. 848. Accounting by handler for milk re- 
meived) SeGie weadneeti. ie ke eee ee 


SHAWANGUNK Co-op. DAIRIES, INC. v. JONES ET AL. (C. C. A,, 
2d Cir., 1946), 153 F. 2d 700. Accounting by handler for milk 
youeiven from weodueeie:... 2-2 oe ee eeeen 


SHAWSHEEN Dairy, Inc. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy_--------- 


SPRAGUE DAIRY COMPANY ET AL. v. ANDERSON (U. S. D. C., N. D. 
Ill., 1946), Validity of Order No. 69—Promulgation hearing 
record—Substantial evidence—Inclusion of contested county 
and townships in marketing area.......................... 


STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. 
D. C., D. Columbia, 1949), 82 F. Supp. 614. Order 
No. 4—Invalidity of cooperative payment provisions— 
Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from 
producers’ pool—Action—Right to sue where _ encroach- 
ment is slight—Right to sue where expense of litigation is 
borne by another party—Power of court to set aside action of 
Secretary—Broad powers of Secretary not unlimited and his 
wide discretion not untrammeled—Lack of power of adminis- 
trative agency to take property of one person for benefit of 
another—Words and phrases—Construction and meaning of 
word “Incidental”—Application of meaning of word “Inci- 
dental” relative to term “not inconsistent’”—Administrative 
construction of statutes—Legislative history of provision of 
act relative to deductions for payments to cooperative associa- 
NODE: ceo beak a eee ea eee ee eee 

STARK ET AL. v. WICKARD (U. S. D. C., D. Columbia, 1944), 136 
F. 2d 786. Standing of milk producer to seek court review of 
OOGTOAGEO GE ORTOP oki Ss i ee ee oe ee eed 


STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 
1944), 321 U. S. 288. Right of producer to obtain court review 
OF Becretery Wierd sis os os Se ee eae eee 

TITUSVILLE DAIRY PrRopDUCTS Co. v. ANDERSON, SECRETARY OF 
AGRICULTURE (U.S. D. C., W. D. Pa., 1945), 77 F. Supp. 232. 
Order No. 27—Evidence—Termination of status as handler_- 


TITUSVILLE DAIRY PropuUCTS Co. v. BRANNAN, SECRETARY OF 
AGRICULTURE (U.S. C. A., 3rd Cir., 1949), 176 F. 2d 332. Cer- 
tiorari denied, 338 U. S. 905. Order No. 27 not regulation of 
arbitrary nature—Status as handler under Order No. 27— 
Regulation of shipments current in or affecting interstate com- 
merce under Order No. 27—Status as handler subject to ap- 
proval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, 
REE ies oe ec asiacuclaaten nt cae ee eae 


UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A. 2d Cir., 
1960) 207 FE. 2 OST. Gandled, Wie 18. 66. oc cuseesccdndaeeie 
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UNITED STATES v. ADLER’S CREAMERY, INc. (C. C. A. 2d Cir., 
1940), 110 F. 2d 482. Injunction—Collection or payment of 
I a a Pe a Sai te Ju prern Peemana A 


UNITED STATES OF AMERICA, APPELLANT v. BORDEN COMPANY, 
CHARLES L. DRESEL, HARRY M. RESER ET AL., 308 U.S. 188. 
Provisions of Federal Anti-Trust Act not impliedly re- 
pealed by Agricultural Marketing Agreement Act of 1937— 
Provisions of Federal Anti-Trust Act not modified by Capper- 
Volstead Act—Court decision distinguished___.__.__.__.-------- 


UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(U. S. D. C., E. D. Wisconsin, 1944). Exhaustion of adminis- 
NNN ea eh ole lien a aes 


UNITED STATES v. ELM SPRING FarM, INC. ET AL. (U.S. D. C., 
Mass., 1942), 38 F. 2d 508. Cooperative associations—Handler, 
NN a ke hh i i Ae Se 


UNITED STATES v. GREEN VALLEY CREAMERY, INC. (U. S. D. C.- 
D. Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of dis- 
charge in bankruptcy upon collection of compensatory fine__-- 


UNITED STATES v. H. P. Hoop & Sons, INc. ET AL. (U. S. D. C., 
D. Mass., 1939), 26 F. Supp. 672. Validity of Order No. 4—Con- 
stitutionality of Agricultural Marketing Agreement Act of 
1937—Stare Decisis—Constitutional law—Delegation of legis- 
lative power—Due process of law—Finding as to base period— 
Country plant—Equalization fund—Interstate commerce---_-_-_- 


UNITED STATES v. HOGANSBURG MILK CoMPANY, INc. (D. C., 
N. D.N. Y., 1944), 57 F. Supp. 297, Administrative law—Effect 
of failure to exhaust administrative remedies—Market adminis- 
trator’s determination as to amounts due from handler to pro- 
ODOUR eI, ON a nw megane 


UNITED STATES v. LEVINE (D. C., N. D. N. Y., 1942), 129 F. 2d 
745. Conviction of employee of market administrator of ac- 
ON 8 3 se ee ne cceune cieeuacmeanua 

UNITED STATES v. MARTIN (U.S. D. C., D. Mass., 1948). Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent to injunction judgment____----_------.---------- 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, 
INC. ET AL., (U. S. C. A., D. Columbia, 1950), 179 F. 2d 426. 
Illegality of price-fixing under Sherman Anti-Trust Act—Com- 
bination tampering with price structures unlawful under 
Sherman Anti-Trust Act—lIllegality of “full supply” con- 
tracts—Immateriality of amount of interstate trade involved 
in violation of Sherman Anti-Trust Act—Violation of Sherman 
Anti-Trust Act by cooperative association—Violation of Sher- 
man Anti-Trust Act by cooperative association in absence of 
order or marketing agreement—Criminal law—Sufficiency of 
indictment for violation of Sherman Anti-Trust Act__-------- 


UNITED STATES v. MARYLAND & VIRGINIA MILK PropuceRs’ Ass’N, 
INC. ET AL. (U. S. D. C., D. Columbia, 1950), 90 F. Supp. 681. 
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Grant and denial of motion for judgment—Activity not consti- 
tuting conspiracy to fix prices in violation of Sherman Anti- 
Trust Act—Evidence failing to establish conspiracy in viola- 
tion of Sherman Anti-Trust Act—Legality of “full supply” 
contracts under Sherman Anti-Trust Act—Aim of Federal 
Anti-Trust Laws—Marketing agreements—Exemption from 
anti-trust laws—Administrative law and procedure—Judicial 
review of Secretary’s action in adjusting milk prices—Illegality 
of “full supply” contract under Sherman Anti-Trust Act in 
absence of submission to regulation by Secretary—Violation of 
Sherman Anti-Trust Act by cooperative association—Evidence 
failing to establish violation of Sherman Anti-Trust Act_--_- 


UNITED STATES v. RIDGELAND CREAMERY Co. (D. C., W. D. Wis., 
1942), 47 F. Supp. 145. Exhaustion of administrative remedy_- 


UNITED STATES v. RocK ROYAL Co-OPERATIVE, INC. ET AL. (App. 
from U. S. D. C., N. D. N. Y., 1939), 307 U. S. 533, 59 S. Ct. 
993, 83 L. ed. 1446. Constitutionality of act—Validity of Order 
TIED arrestin deecaaianchns cand eerie eg as nae aia ee 


UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1945), 152 
F, 2d 167, Exhaustion of administrative remedy—Judicial re- 
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UNITED STATES v. RUZICKA ET AL., 329 U. S. 287. Distribu- 
tion of enforcing authority between courts and Secretary of 
ONO cig cs a ices ee Saenger eee 


UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORA- 
TION, ET AL., (U. S. D. C., N. D. Ohio, 1948). Preliminary 
mandatory injunction—Compliance with milk order while its 
Weriey GRIONUINOE ook ok rete onesie eee 


UNITED STATES v. TITUSVILLE Dairy Propucts Co. (D. C., W. D. 
Pa., 1945), 63 F. Supp. 104. Mandatory injunction—Stay of 
Sdmininivative PLeceeGNe «a. oce ssc nsecccwecsccumeaewew 


UNITED STATES v. TURNER Dairy Co. (C. C. A., 7th Cir., 1947), 
162 F. 2d 425. Court enjoining compliance with and restraining 
violation of milk marketing order—Right of government to 
mandatory injunction to compel payment of amounts due un- 
der milk marketing order—Interlocutory order—Final decision- 


UNITED STATES v. TURNER DAIRY COMPANY (C. C. A., 7th Cir., 
1948), 166 F. 2d 1. Modification of judgment of lower court by 
appellate court—Filing of reports—Payment of sums due 
market administrator—Exhaustion of administrative remedy— 
Finding of ascertainment and determination of parity price— 
Handler’s right to question constitutionality of legislation of 
administrative order—Power of court to determine validity of 
SAPAITINEATING QUART: cca o cence ue snnsdcnkccntcasdsadssancee 
Modification of its original opinion by Circuit Court of Appeals 


—Enforcement action—Right to stay of judgment—Exhaustion 
of administrative remedy (C. C. A., 7th Cir., 1948) -.-.------ 
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UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC., ET AL. 
(U. S. D. C., S. D., Ohio, 1950), 85 F. Supp. 622. Denial of 
motions to dismiss indictments—Price-fixing—Violation of 
Sherman Anti-Trust Act—lIllegality of price-fixing under Sher- 
man Anti-Trust Act—Substantial effect on interstate com- 
merce—Sufficiency of indictment under Sherman Anti-Trust 
Act—Effect of movement of commodity in interstate com- 
merce—F low of fluid milk in price-fixing conspiracy as consti- 
tuting interstate commerce—Sherman Anti-Trust Act—Order 
of Secretary of Agriculture as not granting immunity for con- 
spiracy to fix prices—Sufficiency of indictment—Function of F Ag 
igicument and informeione. oes oe kien manekeoss 9:1516 

UNITED STATES v. WESTERN FRUIT GROWERS, INC. ET AL. (U.S. 


D. C., S. D. Cal., 1940), 34 F. Supp. 794. Power of Federal 
cant to protect tis turimdicion:....- 33-6 ok edn cncncss 3:434 


UNITED STATES v. Woop ET AL. (D. C., D. Mass., 1945), 61 F. 
Supp. 175. Administrative law—Exhaustion of administrative 
remedy—Action to enforce compliance with courts___-------- 5:418 
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UNITED STATES v. WRIGHTWOOD DAIRY COMPANY (C. C. A., 7th 
Cir., 1942), 315 U. S. 110, 62 S. Ct. 523, 86 L. ed. 726. Effect 
of intrastate commerce competition upon regulation of inter- 
OPN a ra as ee ince Ceara 2:778 


UNITED STATES v. WRIGHTWOOD DAIRY COMPANY (U. S. D. C., 
N. D. Ill, 1942), 127 F. 2d 907. Powers of Secretary under act. 2:789 


VocT’s DAIRIES, INC. v. WICKARD (D. C., S. D. N. Y., 1942), 45 
F. Supp. 94. Producer, who is—Judicial review of adminis- 
RO IE sain ins Seep ccckeeneedancundane 3:611 


WADDINGTON MILK Co., INc. v. WickarD (C. C. A., 2d Cir., 
1944), 140 F. 2d 97. Order No. 27—Use classification___.-_-_- 3:685 


Wawa Darry Farms, INc. v. WICKARD (D. C., E. D. Pa., 1944), 
56 F. Supp. 67. Judicial review of Secretary’s ruling—No trial 
DMN ee ecco aenenee ee euene aoe tanec eames 3:930 


Wawa Dairy FArMs, INC. v. WIcKARD (C. C. A., 3rd Cir., 1945), c 
149 F. 2d 860. Validity of milk-receiving station differential... 5:716 


WESTERN FRUIT GROWERS, INC. ET AL. v. UNITED STATES (C. C. 
A., 9th Cir., 1941), 124 F. 2d 381. Power of Federal courts to 
enjoin prosecution of State court action__------------------ 3:437 


WETMILLER Dairy & FARM Propucts Co., INC, v. WICKARD, SEC- 
RETARY OF AGRICULTURE (D. C., W. D. N. Y., 1944), 60 F. Supp. 
622. Classification of milk in accordance with its utilization at 
DRED isn a wpa atdainkua data eee end aanie 5:845 


WETMILLER Dairy & FarM Propucts Co., INc. v. WICKARD (C. C. 
A., 2d Cir., 1945), 149 F. 2d 330. Reclassification of milk by 
Secretary—Effect of market administrator’s acquiescence in 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


1949), Ruling of Judicial Officer relative to butter provision of 
Order No. 4 sustained by district court—Interpretation of 
butter provision of Order No. 4—Consideration of rationality 
of price schedule—Resort to administrative history—Policy of 
butter provision of Order No. 4—Interpretation of reporting 
and payment provisions of Order No. 4 not inconsistent—Per- 
missibility of segregation of churned butter under Order No. 4 
—Claim of estoppel not well founded—Type of retroactive 
ruling relative to Order No. 4 inevitable in judicial process____ 8:1310 


Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, INc. v. Du Monp (Cert. to S. Ct. of N. Y., 
Albany Co., 1949), 336 U. S. 525. Commerce—Lack of 
power of State of New York to deny to _ interstate 
milk dealer additional facilities—Constitutional law—Con- 
stitutionality of regulation of production and distribution 
of milk—Public health and welfare—Lack of power of State to 
promote its economic advantage by burdening of interstate com- 
merce—Lack of power of State to accord its consumers pre- 
ferred right of purchase—Relationship between intrastate and 
interstate activities—Absence of congressional action—Lack of 
power of State to advance its commercial interests by curtailing 
movement of articles of commerce—Health and safety of people 
—Lack of power of State to regulate article of interstate com- 
merce—Lack of power of State to suppress competition— 
Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State 
—Power of Congress to curtail shipments of milk in interstate 
commerce—Lack of power of State to impose restraint on inter- 
state commerce—Agricultural Marketing Agreement Act of 
19387—Policy of Congress with reference to interstate flow of 
milk—State limitation on export of milk prohibited by Agricul- 
tural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished_____.-.--.------- 8:453 


Commodity Exchange Act 

BOARD OF TRADE OF KANSAS ClTy, Mo. ET AL. v. MILLIGAN, U.S. 
ATTY. ET AL. (D. C., W. D. Mo., 1936), 16 F. Supp. 859. Con- 
stitutionality of Commodity Exchange Act—Interstate com- 
merce—Adoption of necessary and convenient means by Con- 
gress to exercise its powers—Due process clause___-----~--~-- 8:97 

BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL, v. MILLIGAN, U.S. 
ATTY. ET AL. (C. C. A., 8th Cir., 1937), 90 F. 2d 855. Constitu- 
tionality of Commodity Exchange Act—Purpose of act—Evi- 
dence—Presumption of constitutionality of statutes—Presump- 
tion as to performance of duty by public officials—Interstate 
commerce—Freedom of contract—Injunction__.-.-..-.------.- 8:102 


BOARD OF TRADE OF THE CITY OF CHICAGO ET AL. v. OLSEN (U. S. 
D. C., N. D. Ill, 1923), 262 U. S. 1, 43 S. Ct. 470, 67 L. ed. 839. 
Constitutional Of 860i nensnscnduss senndndadioeceuneiiinnnn 2:422 
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IRVING WEIS AND COMPANY ET AL. v. CHARLES F. BRANNAN, 
SECRETARY OF AGRICULTURE (U.S. C. A., 2d Cir., 1948), 171 F. 
2d 232. Suspension of registration and trading privileges of 
futures commission merchant and floor broker—Requirements 
of act relating to written records—Concealment and evasion 
of provisions of act relating to written records—Duty of 
Government inspectors—Administrative law—Review of act 
by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation 
of act’ by: partner upon partnership...........<<=—-s=-.5.-.<<<< 


Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
v. BOARD OF TRADE OF CITY OF CHICAGO ET AL. (C. C. A., 7th 
Cir., 1937), 90 F. 2d 735. Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Congressional findings— 
Purpose of act—Prohibition of wild forms of speculation—Duty 
of Circuit Court of Appeals relative to Supreme Court deci- 
sions in determining constitutionality of statute__.__.__.__------ 


NELSON v. SECRETARY OF AGRICULTURE (C. C. A., 7th Cir., 1943), 
133 F. 2d 458. Suspension from trading privileges___._____---- 


NICHOLS & Co. v. SECRETARY OF AGRICULTURE (C. C. A., 1st Cir., 
1942), 181 F. 2d 651. Acting on other side of customer’s trades_ 


NICHOLS & Co. ET AL v. SECRETARY OF AGRICULTURE (C. C. A., 
1st Cir., 1943), 186 F. 2d 503. Offsetting, what constitutes___-_ 


Federal Seed Act 
E. K. HARDISON SEED Co. v. JONES (C. C. A., 6th Cir., 1945), 149 
F. 2d 252. Cease and desist—Seeds—F alse labels____.-------- 


UNITED STATES v. DUNN (D. C., S. D. N. Y., 1944), 55 F. Supp. 
DOU, Oise S000 Buvernnemone. . - - - 6 oe ckueeenne 


Grain Futures Act 
BARTLETT FRAZIER Co. v. HYDE ET AL. (D. C., N. D. IIl., 1932), 56 
F. 2d 245. Validity of provisions of Grain Futures Act rela- 
tive to reports and inspection of records—Dismissal of bill in 
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BARTLETT FRAZIER CO. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 
ET AL. (C. C. A., 7th Cir., 1933), 65 F. 2d 350. Constitutionality 
of Grain Futures Act—Searches and seizures—Due process-- 


Packers and Stockyards Act, 1921 
MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL. 
v. SAME; BARTON v. SAME (D. C., D. Minn., 8rd Div., 1945), 
64 Supp. 91. Suspension of registration—Unfair, unjustly dis- 
criminatory or deceptive practices. ......................... 


MIROTZNIK ET AL. v. UNITED STATES ET AL. (D. C., E. D. N. Y., 
1946), 64 Supp. 635. Unauthorized revocation of license— 
Denial of application for license of unlicensed partner___-.-_- 
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MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D. Mo., 
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1936), 298 U. S. 468, 56 S. Ct. 906, 80 L. ed. 1288. Fair hear- 
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MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D. Mo., 


1938), 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 1129. Fair hearing— 
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NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL. (D. C., 


E. D. N. Y., 1945), 59 F. Supp. 245. Denial of application for 
license—Constitutionality of act-.._-.---_------------------- 


Sioux City Stock Yarps CoMPANY v. UNITED STATES (D. C., 


N. D. Iowa, 1948), 49 F. Supp. 801. Cease and desist from re- 
fusing to render stockyard services_._.-.-.------------------ 


St. JoseEpH Stock YARDS COMPANY v. UNITED States (D. C., 


W. D. Mo., 1935), 11 F. Supp. 322. Validity of stockyards 
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St. JosEpH Stock YARDS COMPANY ¥v. UNITED STATES (U. S. 


D. C., W. D. Mo., 1986), 298 U. S. 38, 56 S. Ct. 720, 80 L. ed. 
1088. Validity of stockyards rate order. .............-.<-.+.+<.< 


STAFFORD ET AL. v. WALLACE (U.S. D. C., N. D. IIl., 1922), 258 


U. S. 495, 52 S. Ct. 397, 66 L. ed. 735. Constitutionality of act- 


SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr., 1950), 89 F. Supp. 


317. Action of seller as constituting estoppel—Principal and 
agent—Liability of innocent agent—Courts—Supreme Court 
decisions followed by Federal Court—Duty of licensed con- 
signor under Packers and Stockyards Act, 1921 to serve all 
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UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 


1939), 307 U. S. 183, 59 S. Ct. 795, 83 L. ed. 1211. Retention 
of funds pending determination of rate order___------------- 


UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 


1941), 3138 U. S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of 
rate order—Criticism of Supreme Court decision__.-_---_---- 


Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, INC. v. WEYL-ZUCKERMAN & Co. (D. C., N. D. Cal., 


1941), 39 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent 
defect—Judicial notice—Watery soft rot disease of field ori- 
gin—Pamphlet published by Department—Passage of title— 
Title and risk passed to buyer, when—F. o. b. shipping point— 
Normal deterioration loss—Applicability of law of sales to 
act—Findings of Secretary accepted by court__.------------ 


ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING 


SECRETARY OF AGRICULTURE, APPELLEE (C. C. A., 7th Cir., 1935), 
79 F. 2d 653. Injunction—Power of court to enjoin Secretary 
from threatened action to revoke license and impose fines and 
penalties—Exhaustion of remedy—Consideration of constitu- 
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ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 9 F. R. D. 248. Personal service 
of notice of appeal not required—Nonresident adverse party— 
Service by registered mail—Proceedings under Perishable Agri- 
cultural Commodities Act, 1930 excepted from Federal Rules of 
Civil Procedure—Commencement of proceedings 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 87 F. Supp. 124. De novo pro- 
ceeding—Effect of evidence failing to overcome prima facie 
case—Damages—Resale of commodity—Costs—Reasonable at- 
torney’s fee 


AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT 
AND PRODUCE CORPORATION (D. C., E. D. Pa., 1948), 78 F. 
Supp. 309. Want of jurisdiction of district court—Failure to 
file appeal from Judicial Officer’s decision within period re- 
quired by act 


AMERICAN FRUIT GROWERS, INC., A DELAWARE CORPORATION v. S. T. 
Runzo & Co., INC., A CORPORATION (U.S. D. C., W. D., Pa., 
1951). Motion for judgment on pleadings—Facts alleged by 
adverse party to be taken as true—Denial of motion for judg- 
ment on pleadings—Appeal and answer by respondent as 
creating issues of defense—Pleadings upon which conduct of 
trial de novo shall proceed—What constitutes trial de novo— 
Rule of evidence not precluding any defense—Power of Secre- 
tary to adopt and promulgate rules of procedure—Right to 
appeal in default cases—Statutes—Construction and interpre- 
tation—Reading act as a whole—Ascertaining intent of act 
—Admission of facts set forth in motion to dismiss appeal 
—Proceedings on appeal governed by Federal Rules of Civil 
Procedure—Presentation of defenses not raised before Secre- 
tary upon appeal—Defenses clearly set forth on appeal— 
Liberal construction of Federal Rules of Civil Procedure____10:257 


Bacon BroTHERS v. CAD HEATON Fruit Company (U. S. D. C., 
E. D. Ill, 1946). Constitutionality of act—Jurisdiction of 
Secretary—Diversity of citizenship—Jurisdiction of district 
court—Appeal from decision of Secretary 


BACON BROTHERS v. CAD HEATON FRUIT CoMPANY (U.S. D. C., 
E. D. IIl., 1947). Interest allowed on contract—Amount of 
attorney’s fee allowed counsel for appellees 


BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D. C., W. D.N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court— 
Assumption by court of jurisdiction of Secretary—Effect of 
prima facie case made out by findings and order of Secretary— 
Proper manner of avoiding effect of finding of Secretary— 
Inapplicability of statute of frauds to transaction involving 
purchasing agent of buyer—Damages—Performance of duty 
by buyer in minimizing loss—Right of rediversion where buyer 
failed to acquire title to commodity 
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BELL ET AL. v. MAIN (D. C., E. D. Pa., 1943), 49 F. Supp. 689. 
Transaction constituting sale, and not consignment__--_-~--- 


CALIFORNIA FRUIT EXCHANGE v. MoRRIS HENRY AND ANTHONY 


SPRACALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (U.S. 
D. C., W. D. Pa., 1949), 89 F. Supp. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary— 
When uncontradictory testimony raises a question of fact— 
Buyer assuming risk of normal deterioration losses arising in 
transit—Proof of existence of custom and usage—Burden of 
proof as to existence of custom and usage—Measure of dam- 
ages based on resale of commodity—When irregularities in con- 
duct of juror or counsel authorize new trial—Jurors not con- 
chided Ug sealed Verdiet. =. 425k ns ei eee 


ERNEST E. FADLER Co, v. HESSER (C. C. A., 10th Cir., 1948), 166 
F. 2d 904. Rejection of commodity—Assent of seller to rescis- 
sion—Implied warranty of merchantability—Implied warranty 
of suitable shipping condition—Appeal—Defenses open on ap- 
peal from Secretary’s reparation order—Relationship of act to 
law of sales—Passage of title—Lack of right of rescission, when 


HANDLER PRODUCE COMPANY v. M. A. McPeters (U. S. D. C., 
S. D. Ill., 1949). Appeal from reparation order—Findings of 
fact and order of Secretary approved by court—Prima facie 
evidence—Section 499g (c) of act—Jurisdiction of court—Sub- 
stantial evidence—Failure to overcome prima facie case____-- 


HARCOURT-GREENE CO, v. PENNSYLVANIA MACARONI Co. (U. S. 
D. C., W. D. Pa. 1949), 82 F. Supp. 488. Contract of purchase 
and sale—Effect of failure to comply with statute of frauds— 
Evidence—Failure to show breach of contract___...---------- 


HOFFMAN BANANA COMPANY v. SCHULTZ BROKERAGE Co., a part- 
nership (D. C., W. D. Texas, 1947). Attorney’s fee—Allow- 
ances as part of cost of case—Interest____.___.._------------ 


JOSEPH DENUNZIO FRUIT COMPANY v. CRANE, D. B. A. ASSOCIATED 
FRUIT DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING 
CoMPANY (D. C., S. D. Cal., 1948), 79 F. Supp. 117. Trial de 
novo—Evidence aliunde or de hors the record—Contracts— 
Offer and acceptance—Meaning of term “booked”—Antici- 
patory breach—Buyer’s remedy—Statutes—Construction and 
interpretation—Punctuation as aid in—Illegality of contracts— 
“Signature,” what is—Statute of frauds, how satisfied—Tele- 
type messages—Principal and agent—Principal partially dis- 
closed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of na- 
tional law to federal questions—Administrative law—Findings 
of fact and reparation order as prima facie evidence_____-_-~- 


JOSEPH DENUNZIO FRUIT Co. v. CRANE ET AL. (U.S. D. C., S. D. 
Cal., 1950), 89 F. Supp. 962. Illegality of contract of purchase 
and sale under Emergency Price Control Act—Inapplicability 
of section 1599 of California Civil Code to illegal contract of 
purchase and sale under Emergency Price Control Act—lIl- 
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legality of contract of purchase and sale in violation of Emer- 
gency Price Control Act—Illegality of contract under California 


JOSEPH MARTINELLI & Co., INc. v. L. GILLARDE Co. (D. C., D. 
Mass., 1947), 73 F. Supp. 293. Lawful rejection of commodity 
sold on basis of rolling acceptance final because of inherent 
defect—Cladosporium rot—Passage of title—Risks of normal 
deterioration and damage in transit 


JOSEPH MARTINELLI & Co. INC. v. SIMON SIEGEL COMPANY (U. S. 
C. A., Ist Cir. 1949), 176 F. 2d 98. Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud— 
Right of buyer on an f. o. b. acceptance final basis to avoid 
contract induced by fraud—Effect of discovery of fraud after 
breach of contract—Fraud as a defense after its discovery— 
Contract induced by fraud voidable—Election of remedy by 
party defrauded—Right to recover damages for fraud by party 
breaching contract—Court decisions distinguished 


KREUGER v. ACME FRUIT CoMPANY (C. C. A., 5th Cir., 1935), 
75 F, 2d 67. Constitutionality of act 


L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INc. (C. C. 
A., 1st Cir., 1948), 168 F. 2d 276.* “Rolling acceptance final” 
sale—Unlawful rejection—Waiver of right to claim damages by 
unlawful rejection of shipment—Relationship of contract terms: 
“rolling acceptance,” “rolling acceptance final” and “f. o. b. 
acceptance final’”—Buyer’s remedy under contract of “rolling 
acceptance final”—Substantial and practical compliance with 
bond requirements of act 


L. GILLARDE COMPANY ¥v. JOSEPH MARTINELLI & Co., INC. (C. C. 
A., 1st Cir., 1948), 169 F. 2d 60.* Unlawful rejection—Waiver 
of right to claim damages for breach of contract—Prior judg- 
ment amended—Statutes—Departmental interpretation of 
regulation 


L. YUKON & SONS PRODUCE COMPANY v, FINERMAN AND SCHOEN- 
BurG (U. S. D. C., S. D. California, 1948) Failure to re- 
pay purchase price—Lack of suitable shipping condition—Law- 
ful rejection 


LERoy DyAL CoMPANY, INc. (THE) v. ALLEN (D. C., E. D. 
S. Carolina, 1946).*Breach of contract justifying rejection by 
buyer (reversed by C. C. A. 4th) 


LeRoy DyAL ComMPANY, INC. (THE) v. ALLEN (C. C. A., 4th Cir., 
1947), 161 F. 2d 152. Immaterial breach of contract by seller 
not justifying rejection by buyer—Meaning of term f. o. b. 
acceptance final 


LOGIN CORPORATION v. S. BoTNER & Sons (D. C., N. D. Cal., 
1947), 74 F. Supp. 133. Sufficiency of bond—Motion to dismiss 
appeal—Motion to strike bond 


* Certiorari denied by the Supreme Court on December 6, 1948, 835 U.S, 885.—Ed. 
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MILE END FRUIT EXCHANGE, INC. v. O. S. HURLEY, D.B. A. O. S. 
HuRLEY Propuce Co. (U. S. D. C. N. D. Texas, 1945) Judg- 
ment upon verdict of jury—Bond in double amount of repara- 
tion award—Attorney’s fee 


Pasco COUNTY PEACH Ass’N v. J. F. SOLLEY & Co., INc. (C. C. A., 
4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s 
authority to receive advances—Authority of agent not estab- 
lished by broad language letter—Agent’s authority to receive 
payment not implied from his authority to sell—Presumption 
of authority of agent to receive payment affected by his re- 
stricted authority—Assumption of risk of lack of agent’s au- 
thority—Lack of right of agent to use agency for his benefit— 
Customs and usages—Seller not bound by custom lacking force 
of law—Effect of specific notice limiting scope of agent’s au- 
thority upon business custom 


ROTHENBERG v. ROTHSTEIN & Sons (U.S. C. A., 3d Cir., 1950), 
181 F. 2d 345. Appeal—Right to submit views with respect to 
questions deemed decisive—Acceptance of offer by telephone in 
Pennsylvania as resulting in Pennsylvania contract—Reargu- 


ROTHENBERG v. H. ROTHSTEIN & Sons (U.S.C. A., 2d Cir., 1950), 
183 F. 2d 524. Appeals—Applicability of state statute of 
frauds to contract of purchase and sale under Perishable Agri- 
cultural Commodities Act—Courts—Conflict of laws—Su- 
premacy of federal law—Substantive effect of statutes of 
frauds of states rendering parol contract void—Statute of 
frauds of Pennsylvania construed by appellate court as pro- 
cedural—Applicability of procedural limitations of statute of 
frauds of Pennsylvania to suit for reparation under Perishable 
Agricultural Commodities Act—Grant of remedies by Perish- 
able Agricultural Commodities Act—Remedies—Meaning of 
term under §5 of Perishable Agricultural Commodities Act— 
Failure to notify seller of rejection of produce within limitation 
period as constituting acceptance—Supremacy of Federal over 
state statute 


SAWYER ET AL. v. PASKOFF ET AL.; SAME ¥v. PEISAKOFF ET AL. 
(D. C., W. D. Pa., 1947), 74 F. Supp. 24. Sufficiency of evi- 
dence, relating to performance of contract, for jury—Denial 
of motion for new trial 


SMITH v. WHITE ET AL. (D. C., E. D. Mo., 1942), 48 F. Supp. 
554. Authority of Secretary to promulgate procedural rules— 
Evidence—Secretary’s action presumed in accordance with pro- 
cedural rule—Reconsideration of reparation order—Findings 
of Secretary—Prima facie evidence—Allowance of claim after 
reconsideration—Effect of record failing to disclose rules of 
practice relative to reconsideration of reparation order— 
Courts—Consideration by court of supporting testimony not 
within record before Secretary—Function of court relative to 
reparation proceeding—Effect of failure to establish seller’s 
notice of resale contracts—Practice and pleading—Amended 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
complaint—Damages—Seller’s inability to meet issue relative 
to market price of produce justified—Federal Rules of Civil 
Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance__-- 8:766 


SPANO v. WESTERN Fruit Growers, INc. (C.C.A. 10th Cir., 
1936), 83 F. 2d 150. Trial de novo—Challenge of findings with- 
out producing evidence before Secretary—Meaning of trial de 
novo—Prima facie effect of findings and orders—Rebuttable 
presumption—Statutes—Construction and interpretation—Con- 
struction of words in common use 


UNITED STATES v. SOLOMON (D. C., E. D. Ill., 1944), 3 F. R. D. 
411. Action to enjoin dealer from operating without a license— 
Penalties—Jurisdiction—Interstate commerce—Fresh  vege- 
tables—Inapplicability of Federal Rules of Civil Procedure in 
civil suits of quasi-criminal nature—Mistrial—Effect of cross- 
examination erroneously allowed by court 


W. H. LAILerR & Co., INc. v. C. E. JACKSON Co. (D. C., D. Mass., 
1948), 75 F. Supp. 827. Dismissal of motion to dismiss appeal 
for want of jurisdiction—Motion for leave to amend answer 
granted—Denial of motion for judgment on pleadings 


WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE Co., INC. 
(D. C., M. D. Pa., 1948), 75 F. Supp. 334. Unlawful rejection— 
Damages—Costs—Attorney’s fee 7:363 


Sugar Act of 1948 
CENTRAL RoIG REFINING Co. ET AL, v. SECRETARY OF AGRICULTURE 
(Porto RICAN AMERICAN SUGAR REFINERY, INC., ET AL., INTER- 
VENORS) (U. S. C. A., D. Columbia, 1948), 171 F. 2d 1016. 
Validity of Order No. 18—Administrative law—Judicial review 
of administrative action—Constitutionality of provisions of act 9:256 


SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL ROIG REFIN- 
ING COMPANY, WESTERN SUGAR REFINING COMPANY, ET AL. (No. 
27.) Porto RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER 
». CENTRAL ROIG REFINING COMPANY AND WESTERN SUGAR RE- 
FINING COMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, 
PETITIONER Vv. SECRETARY OF AGRICULTURE, PoRTO RICAN AMERI- 
CAN SUGAR REFINERY, INC., ET AL. (No. 32.) (Cert. to U. S. 
C. A., D. Columbia, 1950), 338 U.S. 604. Validity of Order 
No. 18—Proper measure as to “past marketing” and “ability 
to market”—Administrative law—Scope of judicial review of 
administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of 
regulation—National policy—Due process—Commerce clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas— 
Constitutional law—Courts—Scope of review of validity of 
acts of Congress 
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